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WHAT IS THE PLF?
• Mandatory malpractice provider for Oregon State Bar members in private

practice whose principal office is in Oregon

• Created in 1977 by the Oregon State Bar Board of Governors, Began
operations in 1978

• PLF Board—7 attorneys and 2 public members, appointed by BOG

• Unique in the U.S.

WHAT DO WE DO FOR YOU?

• Practice Management Assistance Program (PMAP)

• Oregon Attorney Assistance Program (OAAP)

• Claims: Defense; Repair; Deposition defense (discretionary)
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PRIMARY COVERAGE: HOW MUCH?
• Liability & Expense Limits

o $300,000 for indemnity
o $75,000 claims expense (starting 2022)
o One claim limit per year

• Assessment: $3,300 per year 
o Discounts for 1st year: 40% ($1,980)
o Discounts for 2nd and 3rd years: 20% ($2,640)

PRIMARY COVERAGE: WHO IS COVERED?
• Covered:

o OSB Member
o Private Practice
o Principal office in Oregon

• Not Covered:
o Law Clerks (supervised attorney) 
o Employed exclusively as in-house counsel, government lawyer, in a non 

law-related field, employed by Legal Aid and other non-profit entities 
who have alternative insurance

o Unemployed
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PRIMARY COVERAGE: WHAT’S IN IT FOR ME? 

• No deductible

• No underwriting

• No individual rate increases for claims

• Coverage cannot be canceled

PRIMARY COVERAGE: ARE THERE EXCLUSIONS?
• Wrongful conduct

• Punitive Damages, sanctions and certain fee awards

• Business transactions with clients

• Losses arising out of the business side of practice of law
o Lost or stolen client funds or documents/property
o Mishandling of client funds

• Defense of ethics complaints
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PLF EXCESS COVERAGE: WHY?

• Primary Plan provides only a minimum amount of money for each lawyer’s 
mistakes

• Primary Plan not designed to cover a significant loss or many claims against 
one lawyer or a number of lawyers

PLF EXCESS COVERAGE: WHAT IS IT?

• Independent from Primary Program and totally self-supporting

• Largest Excess carrier in Oregon

• Covers approximately 700 firms/2000 attorneys

• Limits from $700,000 to $9,700,000

• Cyber Liability coverage
o Excluded at Primary
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CONTACTING US: IS THERE A DOWNSIDE? 

• Short answer: No

• Communications with the PLF are confidential

• The PLF cannot discipline and does not report lawyers to the Bar

• We are here to help

WHAT IS THE TAKE AWAY?

• You are in good company—eventually, almost everyone who practices law in 
Oregon will touch the PLF in some way

• Call us! We’ve got your back.
o OAAP
o PMAP
o Claims
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Protected By

Statute

ORS 9.080, 9.568; OSB Bylaw 24; PLF Policies 6.150 6.300; ORPC 8.3
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Department

Practice
Management

Assistance Program

Oregon
Attorney
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BarBar

Regulatory

Discipline

Public
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Likelihood
of Claim

• 7,192 Lawyers Covered by the PLF
• Between 850 – 950 Claims Per Year
• Chances are roughly 1 in 7 (about 15%)
• 10 yrs (75%) 15 yrs (81%) – 20 yrs (85%)

Rate of claims

New v. experienced attorneys Solo/small firms v. big firms

2-2



Factors that lead to
malpractice claims
• Inadequate office systems
• Inadequate experience in the law
• Failure to follow through
• Inadequate preparation
• Document drafting errors
• Failure to file/record documents
• Failure to meet deadline
• Trial errors
• Poor client relations

Number of Claims by Area of Law
PLF Claims Closed in 2021 (646 claims)

ALL OTHERS
21%

FAMILY LAW
18%

ESTATE PLANNING
14%

OTHER CIVIL LITIGATION
12%CRIMINAL LAW…

PERSONAL INJURY
(PLAINTIFF)

11%

COLLECTION
6%

BANKRUPTCY
4%

BUSINESS TRANSACTIONS
3%
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Indemnity and Expense Paid
PLF Claims Closed in 2021 ($15.8m)

OTHER CIVIL
LITIGATION, 18%

PERSONAL INJURY
(PLAINTIFF), 13%

BANKRUPTCY, 9%BUSINESS TRANSACTIONS, 8%

ESTATE PLANNING,
8%

FAMILY LAW, 8%

COLLECTION, 7%

CRIMINAL, 6%

ALL OTHERS, 24%

Layers of Causes –
A Teamwork

Approach

Anatomy of a
Malpractice

Claim
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Client Does Not Know
There May Be An Issue
•Gather Information
•Contact PLF
•Contact Excess Carrier
•Consider “repairs” so we can
discuss them
•Consider ethics issues
• Inform the client

Informing the
Client
Potential/Actual
Issue
• Call the PLF First
• Facts Only
• No Opinions
• Recommend Independent
Legal Advice

• Discuss Ethical Issues
• Send Confirming Letter
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Let the
Professionals
Help You

• Accept your role as a
client/covered Party

• Talk to PLF before you talk
to anyone

Claims Attorneys
Practice Management Attorneys
Practice aids Books CLEs
InPractice Blog InBrief Newletter

https://osbplf.org
503 639 6911 | 800 452 1639

https://oaap.org
503 226 1057 | 800 321 6227
Short term individual counseling
Referral to other resources
Support groups Workshops
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CHAPTER 4 
 
 
 
 
 
 

PROFESSIONALISM: BE THE PERSON 

YOUR DOG THINKS YOU ARE  
 
                 The Honorable John V. Acosta 

United States Magistrate Judge 
  The Honorable Eric L. Dahlin 

Multnomah County Circuit Court Judge 
 



OSB PLF Learning The Ropes Program 
“Professionalism:  Be the Person Your Dog Thinks You Are” 

Tuesday, November 8, 2022 @ 11:15 a.m. to 12:15 p.m. 
 

The Honorable John V. Acosta, United States Magistrate Judge 
The Honorable Eric L. Dahlin, Multnomah County Circuit Court Judge 

 
 

RESOURCES: 
 

Professionalism statements: 
 

OSB Professionalism Statement 
United States District Court, Oregon, Professionalism Statement 

 
Cases: 

 
Ahanchian v. Xenon Pictures, Inc., 624 F. 3d 1253 (9th Cir. 2010) 
Art Ask Agency v. The Individuals, et al., Case No. 20-cv-1666 (N.D. Ill.) 

(March 6, 2020 Order). 
La Jolla Spa MD, Inc. v. Avidas Pharmaceuticals, LLC, Case No.: 17-CV-1124- 

MMA(WVG), 2019 WL 4141237 (S.D. Ca. Aug. 30, 2019) 
Sahyers v. Prugh, Holliday & Karatinos, P.L., 560 F.3d 1241 (11th Cir. 2009) 
Smith v. City of Medford, Case No. 1:17-cv-00931-CL (April 13, 2020 Order) 
Thomsen v. Naphcare, Inc., Case No. 3:19-00969-AC (April 6, 2020 Order) 
“Why Kill All the Lawyers,” OSB Bulletin (Jan. 1999) 
Wisner v. Laney, 984 N.E. 2d 1201 (Ind. 2012) 

 
Articles: 

 
“Civility,” ABA Journal (January 2013) 
“Ivory Tower Interventions:  Responding to Professionalism Dilemmas with 

Judges,” OSB Bulletin (July 2020) 
“Professionalism for Litigation and Courtroom Practice,” OSB Bulletin 

(August 2007) 
 

Examples: 
 

George H.W. Bush letter to Bill Clinton, January 20, 1993. 
 
I.  Professionalism Is Not Ethics. 
 

A.  Ethics (Rules of Professional Responsibility):  
 

1.  A set of written rules that tell you what you must do and must refrain from doing 
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2.  Being ethical can be “the passing grade”; the minimum required. 
 

B.  Professionalism. 
 

1.  A set of aspirational goals – “What we should – and should not – do.” 
 

2.  Think of it as the “What if my mother was watching?” standard. 
 

a.  Or, think of it as the “What would I think of myself” standard. 
 

b.  Better still, would you still be that person your dog thinks you are? 
 
II.  What Does “Professionalism” Mean? 
 

A.  Keep your word. 
 

B.  Agree to disagree – agreeably. 
 

C.  Extend professional courtesies. 
 

D.  Be courteous to and respectful of everyone. 
 

E.  Don’t let the other lawyer control your behavior. 
 

F.  Don’t do something just because you can. 
 

G.  Don’t take unfair advantage of opposing counsel. 
 
III.  Why Professionalism?  Quality of Life 
 

A.  You’re staring a career that likely will last for 40 years. 
 

B.  Do you want to live the next 40 years as a cage fighter? 
 

C.  Beware the “adversary creep” into your personal life. 
 

1.  Will you be able to be the person your dog thinks you are if you spend 8, 10, or 
12 hours a day, week, after month, after year behaving like a cage fighter?  

 
2.  “Dad, when you yell at me . . . .” 

 
IV.  Why Professionalism?  Career Satisfaction 
 

A.  Professionalism avoids ethical problems. 
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1.  Being late to hearings and meetings, missing deadlines, and last-minute efforts 
to meet deadlines = an increased risk of error = malpractice claims. 

 
2.  Personal lack of attention to detail. 

 
a.  Example:  issuing a garnishment on a debtor who is not in default. 

 
3.  Failing to communicate, or to communicate effectively, with clients.   

 
a.  Example:  every month the OSB Bulletin’s disciplinary notices contained 
examples of Oregon lawyers who were disciplined in whole or in part 
because they didn’t communicate with clients. 

 
4.  Substance abuse. 

 
a.  Example:  DUIs b’c of alcohol abuse. 

 
B.  What kind of clients do you want to have? 

 
1.  What kind of lawyers do good clients want to have? 

 
2.  “junk-yard dogs” usually attract junk-yard clients. 

 
3.  Most clients, particularly institutional, corporate, and organizational clients, 
don’t want to be represented by a lawyer who will damage their public image, will 
diminish the appeal of their product or service, will act in ways that are inconsistent 
with the entity’s culture, or will detrimentally affect the court’s perception of them 
in future cases. 

 
C.  Do you want to encourage malpractice claims, bar complaints, and billing disputes? 

 
1.  The importance of a legal “bedside manner.” 

 
D.  You never know who you will encounter in your career 10, 15, or 20 years later. 

 
1.  What a different path . . . .  All those I encountered over the years (judgeship, 
partnership, bar committees, community service, law school teaching) who could 
have damaged by career path had I not been professional during my encounters 
with them. 

 
\ \ \ \ \ 
 
\ \ \ \ \ 
V.  The Benefits Professional Conduct – and the Prejudicial Effects of Behaving Unprofessionally:  
Jurors. 
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A.  Jurors:  they notice when lawyers are professional and exhibit good manners – and 
when they aren’t professional and are poorly behaved.  Examples: 

 
1.  “I had to go home and remind myself that it was not about the lawyer but was 
about the [party].  It was distracting from the merits.” 

 
2.  Found for party “in spite of” that party’s lawyer. 

 
3.  Did not like the lawyer’s condescending; contemptuous, harsh tone. 

 
4.  Dislike of lawyers’ “drama” (one referred to it as “BS”) in the courtroom. 

 
B.  Jurors:  want lawyers to use trial time efficiently and effectively.  Observations about 
poor use of time include: 

 
1.  Lawyers need to be more concise; questions should be to the point, clear, short. 

 
2.  Lawyer talked too much; kept talking; didn’t get to the point.   

 
a.  “80% of what the lawyers talked about was irrelevant.” 

 
b.  “We’re pretty smart – the lawyers didn’t need to ask the same thing over 
and over.” 

 
C.  Jurors want lawyers to be organized and well prepared.  Juror observations include: 

 
1.  Inability to use electronic evidence equipment made lawyer look “bumbling and 
unprofessional.” 

 
2.  “I think it’s important to be prepared . . . it seems like lawyers are very patient 
with each other about this, which means it must be pretty typical to be digging 
around for documents in the middle of testimony, but I find it to be a waste of time 
and therefore frustrating.” 

 
3.  Pauses between questions were frustrating because they dragged out the trial 
when the trial already was long; made the lawyer look disorganized. 

 
VI.  The Benefits Professional Conduct – and the Prejudicial Effects of Behaving 
Unprofessionally:  Judges. 
 

A.  Judges and their staffs notice when professionalism is present and also when it’s absent.   
 

B.  Judges can publicize unprofessional behavior if the unprofessional behavior is 
egregious enough: 

 
1.  Ahanchian v. Xenon Pictures, Inc., 624 F.3d 1253 (9th Cir. 2010): 
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Illustrates the danger of sharp tactics and the use of a technical and narrow 
reading of rules. 

 
Court criticized district court for not exercising its discretion to enforce the 
dictates of FRCP 1 to defendant’s counsel’s unprofessional conduct. 

 
Opinion excerpt:  Perhaps contributing to the district court’s errors and 
certainly compounding the harshness of its rulings, defense counsel 
disavowed any nod to professional courtesy, instead engaging in hardball 
tactics designed to avoid resolution of the merits of this case.  We feel 
compelled to address defense counsel’s unrelenting opposition to 
Ahanchian’s counsel’s reasonable requests.  Our adversarial system 
depends on the principle that all sides to a dispute must be given the 
opportunity to fully advocate their views of the issues presented in a case. . 
. .  Here, defense counsel took knowing advantage of the constrained time 
to respond created by the local rules, the three-day federal holiday, and 
Ahanchian’s lead counsel’s prescheduled out-of-state obligation.  Defense 
counsel steadfastly refused to stipulate to an extension of time, and when 
Ahanchian’s counsel sought relief from the court, defense counsel filed 
fierce oppositions, even accusing Ahanchian’s counsel of unethical 
conduct.  Such uncompromising behavior is not only inconsistent with 
general principles of professional conduct, but also undermines the truth-
seeking function of our adversarial system. . . . 

 
Our adversarial system relies on attorneys to treat each other with a high 
degree of civility and respect. . . .  Where, as here, there is no indication of 
bad faith, prejudice, or undue delay, attorneys should not oppose reasonable 
requests for extensions of time brought by their adversaries. 

 
2.  La Jolla Spa Md, Inc. v. Avidas Pharmaceuticals, LLC, 2019 WL 4141237 (S.D. 
Ca. Aug. 8, 2019): 

 
Illustrates the financial consequences of unprofessional behavior:  the court 
wrote a 23-page opinion to impose sanctions in the amount of $28,502.03 
on plaintiff’s lawyer. 

 
Opinion excerpt:  “Never before in this Court’s nearly ten-year tenure have 
the sanctions the Court imposes today been more fitting and more deserved 
by an attorney. Chovanes’s atrocious conduct at the Gardner deposition in 
particular fell far below the standard of professional conduct becoming an 
attorney practicing before this—or any other—Court.  There may be a fine 
line between zealous advocacy and unprofessional conduct, but Chovanes 
trampled that line long before barreling past it.  [Plaintiff’s lawyers’] 
frivolous, willful, vexatious conduct greatly expanded the Gardner 
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deposition far beyond what the proceedings would have lasted without her 
unending unjustified interruptions and harassment of [defense counsel].” 

 
The court ordered plaintiff’s counsel to self-report the opinion to the 
Pennsylvania bar along with all the exhibits (including the sanctions hearing 
transcript) and ordered her to attach the opinion to any pro hac vice 
application to the S.D. Ca., and further ordered that “This requirement shall 
have no expiration date and shall remain in effect in perpetuity.” 

 
3.  Sayers v. Prugh, Holliday & Karatinos, P.L., 560 F.3d 1241 (11th Cir. 2009): 

 
Illustrates the danger of following a client’s instructions without fulfilling 
the role of adviser to your client and officer of the court. 

 
Court found plaintiff to be the prevailing party but denied award of attorney 
fees because the “reasonable fee is no fee.” 

 
Opinion excerpt:  The district court’s inherent powers support its decision 
here. . . .  [T]he lawyer for Plaintiff made absolutely no effort – no phone 
call; no email; no letter – to inform them of Plaintiff’s impending claim 
much less to resolve this dispute before filing suit.  Plaintiff’s lawyer 
slavishly followed his client’s instructions and – without a word to 
Defendants in advance – just sued his fellow lawyers. FN7  As the district 
court saw it, this conscious disregard for lawyer-to-lawyer collegiality and 
civility caused (among other things) the judiciary to waste significant time 
and resources on unnecessary litigation and stood in stark contrast to the 
behavior expected of an officer of the court.  The district court refused to 
reward – and thereby to encourage – uncivil conduct by awarding Plaintiff 
attorney’s fees or costs. 

 
FN7:  This explanation counts for little:  a lawyer’s duties as a 
member of the bar – an officer of the court – are generally greater 
than a lawyer’s duties to the client.  See Malautea v. Suzuki Motor 
Co., 987 F.2d 1536, 1546 (11th Cir. 1993) (“An attorney’s duty to a 
client can never outweigh his or her responsibility to see that our 
system of justice functions smoothly. This concept is as old as 
common law jurisprudence itself.”). 

 
4.  Wisner v. Laney, 984 N.E.2d 1201 (Ind. 2012): 

 
Illustrates: judges’ frustration with lawyers’ constant bickering and the 
consequences of being drawn into opposing counsel’s bad behavior and 
responding in kind. 

 
Opinion excerpt:  “Professionalism and civility are not optional behaviors 
to be displayed only when one is having a good day.  Professionalism and 
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civility are the mainstays of our profession and the foundations upon which 
lawyers practice law.  The public expects it.  Fellow lawyers expect it.  Our 
profession demands it.” 

 
“A jury trial is not a free-for-all.  It is a civil forum in which advocates 
represent their clients before a panel of citizens, in front of a judicial officer 
who is responsible for enforcing the rules of procedure and rules of evidence 
and assuring the proper behavior of everyone in the courtroom. . . .  It is 
important that attorneys not lose control of their passion for their client or 
cause and become too emotionally involved and make the cause personal.  
In such circumstances they risk harm to their client, their reputation, and 
our profession.” 

 
5.  In re Starr, 330 Or. 385, 394 (2000) (stating that “persistent, even reckless, lack 
of professionalism” is a trait or mindset relevant to reinstatement to the bar, 
equivalent in importance to “failure to acknowledge prior wrongdoing”. 

 
VII.  The Benefits Professional Conduct – and the Prejudicial Effects of Behaving 
Unprofessionally:  Public Confidence in the Justice System. 
 

A.  “What would Atticus Do?” 
 

B.  Atticus Finch and Top 100 Heroes in American Film. 
 

C.  A word about lawyer jokes:   
 

1.  I stopped telling them a few years ago. 
 

2.  “Jokes about socially unacceptable things aren’t just “jokes.”  They serve a 
function of normalizing that unacceptable thing, of telling the people who 
agree with you that, yes, this is an okay thing to talk about.” 

 
VIII.  Professionalism in Writing. 
 

A.  Almost always, your written work product is the first impression and is the basis for 
your credibility with the court and other lawyers. 

 
1.  “Half of what we say is that we are the ones saying it.” 

 
2.  When the judge sees your name on the docket or a brief, will the reaction be 
relief or dread. 

 
B.  Guidelines. 

 
1.  Don’t make it personal. 

 

4-7



2.  Don’t convert your client’s case into a tug-of-war between the lawyers. 
 

3.  Content: 
 

a.  Avoid invectives and personal attacks against opposing counsel. 
 

b. Avoid hyperbole, sarcasm, inflammatory adjectives, snide or 
condescending remarks 

 
C.  Examples of unprofessional writing: 

 
1.  “Plaintiff’s counsel has over-litigated this case, starting with [the] largely 
frivolous . . . complaint.” 

 
2.  “[Plaintiff] attempted to reach for the brass ring yet again.”  (Appearing in the 
fact summary.) 

 
3.  “At its core, this case is nothing more than an international forum shopping 
expedition that should not be countenanced by the court.”  (Appearing in the 
introduction.) 

 
4.  “This Declaration is a feeble attempt to question [witness’s] analysis.  However, 
it is a red herring at best.” 

 
5.  “I. Preliminary Statement - Criticism of the Response 

 
“[Defendant’s] Response is one attempt at misdirection after another and, in fact, 
sounds like the cries of a guilty child being scolded by a parent for hitting a sibling:  
it was not my fault, it’s their fault.”  

 
6.  “A.  [Defendant] Wants to Take Our Ball and Make Us Go Home. 

 
“Many a child on the playground has uttered the oft-quoted refrain, 
“I’m taking my ball and going home.”  [Defendant], acting the part 
of the playground bully, has taken this one step further.  [Defendant] 
seeks to take our ball (i.e. the [Plaintiff’s] insurance policy) and 
make us go home.  The recess monitor, in this case the court, should 
not allow this result.” 

IX.  Professionalism and Other Lawyers. 
 

A.  More experienced opponents. 
 

1.  The litigation process contemplates a skill and experience disparity between 
lawyers.  
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2.  But be aware that some lawyers will deliberately try to take advantage of less 
skilled or experienced lawyers. 

 
3.  It will happen.  

 
B.  Guidelines for less experienced lawyers. 

 
1.  Don’t retaliate. 

 
1.  Know the rules: rules of procedure, local rules, the “unwritten” rules, such as 
the “ask-first/take-first” deposition custom. 

 
2.  Generally, you aren’t required to agree to something proposed by opposing 
counsel, and certainly not required to agree in immediate response to the suggestion 
being made. 

 
3.  Find an experienced lawyer you can consult as a resource. 

 
4.  For misstatements and accusations, protect your record by responding to 
accusations on the record or in writing. 

 
5.  If a lawyer engages in obstructionist behavior, always have ready the phone 
number of the assigned judge and/or presiding judge, and if it’s likely to occur in 
deposition, consider videotaping the deposition. 

 
C.  Sanctions motions 

 
1.  Serious matter because it is a charge against an officer of the court that s/he has 
violated an ethics standard. 

 
2.  Some lawyers will threaten to file a sanctions motion as an intimidation tactic.  

 
a.  Make sure your conduct was appropriate, consider consulting with a 
more experienced lawyer. 

 
b.  If your conduct is proper, tell the other lawyer they should file the motion 
if they believe it necessary. 

 
c.  Generally, judges don’t like sanctions motions because they are often 
filed as a tactic or without supporting evidence. 

 
d.  An ill-considered sanctions motion from opposing counsel likely will 
cause that lawyer to lose credibility with the court. 
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c.  Generally, judges don’t like sanctions motions because they are often 
filed as a tactic or without supporting evidence. 

 
d.  An ill-considered sanctions motion from opposing counsel likely will 
cause that lawyer to lose credibility with the court. 
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As lawyers, we belong to a profession that serves our clients and the public good. As officers of the

court, we aspire to a professional standard of conduct that goes beyond merely complying with the
ethical rules. Professionalism is 

I will promote the integrity of the profession and the legal system.
I will work to ensure access to justice for all segments of society.
I will avoid all forms of discrimination.
I will protect and improve the image of the legal profession in the eyes of the public.

I will support a diverse bench and bar.

I will promote respect for the courts.
I will support the education of the public about the legal system.
I will work to achieve my client’s goals, while at the same time maintain my professional
ability to give independent legal advice to my client.
I will always advise my clients of the costs and potential benefits or risks of any
considered legal position or course of action.
I will communicate fully and openly with my client, and use written fee agreements with
my clients.
I will not employ tactics that are intended to delay, harass, or drain the financial resources
of any party.
I will always be prepared for any proceeding in which I am representing my client.
I will be courteous and respectful to my clients, to adverse litigants and adverse counsel,
and to the court.
I will only pursue positions and litigation that have merit.
I will explore all legitimate methods and opportunities to resolve disputes at every stage
in my representation of my client.
I will support pro bono activities.

Statement of Professionalism
Adopted by the Oregon State Bar House of Delegates and 

Approved by the Supreme Court of Oregon effective , 201

Oregon State Bar  16037 SW Upper Boones Ferry Rd  PO Box 231935  Tigard, OR 97281-1935 
503.620.0222 or toll-free in Oregon 800.452.8260
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OREGON STATE BAR BULLETIN  •  AUGUST/SEPTEMBER 200740

ON PROFESSIONALISM

Professionalism for Litigation and Courtroom Practice

Conduct Counts By Hon. Daniel L. Harris and John V. Acosta

Ensuring the quality of our profes-
sional lives and improving the 
public’s perception of our profes-

sion begins with our conduct toward each 
other. It also rests on our conduct in the 
courtroom, before judges, opposing coun-
sel, juries and members of the public. Law-
yers are educated and trained to exercise 
a high degree of skill and competence in 
representing individuals and organizations 
in the legal system. They should comple-
ment those attributes by exercising the 
highest standard of conduct when deal-
ing with judges, clients and one another, 
whether verbally or in writing.

Professionalism differs from ethics in 
that ethics rules are mandated rules of 
conduct, while professionalism is a stan-
dard to which lawyers should aspire. The 
following suggestions for observing pro-
fessionalism stem from years of litigation 
and courtroom experience — and some 
hard lessons learned during that time. 
This list was compiled from comments re-
ceived from judges, attorneys and clients 

who were asked for suggestions on what 
can be done to improve professionalism. 
Integrating these suggestions into daily 
practice not only will improve the qual-
ity of your professional life, but will also 
make you a more effective advocate for 
your client.

1. Promote the efficient resolution 
of disputes.

In most cases, an attorney should ad-
vise the client of the availability of me-
diation, arbitration and other appropriate 
methods for resolving disputes outside 
of the courtroom. A professional lawyer 
should always consider, and advise the cli-
ent of, the most efficient way of resolving 
the dispute. This includes consideration 
of the effect litigation and particularly 
the trial will have on your client and the 
benefits to your client that flow from re-
solving a dispute sooner rather than later. 
Most clients want a dispute resolved in a 
timely manner with minimal cost; stay-
ing out of court usually accomplishes that 
goal. Attorneys should do everything 
they can to resolve pretrial disputes with-
out involving the court. This is especially 
true with disputes over discovery issues 
— many motions to compel discovery can 
be resolved without using the resources of 
the justice system.

2. Be a counselor to your client, not 
a mere puppet.

Clients don’t always know what is and 
isn’t right. They aren’t familiar with the 
ethics rules that bind lawyers and the un-
written local conventions lawyers observe 
when working on cases with one another. 
Some clients want you to dislike the op-
posing party as much as they do and, thus, 
they expect you to make the other side’s 
life miserable. Some clients also might 
not appreciate that you and your oppo-

nent are professional colleagues and very 
likely will have cases against one another 
in the years to come, and they might not 
take into account that your relationship 
with a judge is important to your ability 
to represent them in the current case and 
other clients in future cases.

Adopting a “scorched-earth” or “take-
no-prisoners” approach to litigation will 
not serve your client’s interests and ul-
timately will work to your client’s disad-
vantage in resolving the dispute. A lawyer 
should defuse emotions that might inter-
fere with the effective handling of litiga-
tion and which could complicate or pre-
clude resolution of a dispute in a way that 
best serves the client’s interests. If a client 
requests or insists upon a course of action 
that is contrary to local custom or would 
be counterproductive to the client’s in-
terests, tell the client so and explain why. 
Some clients might take longer to under-
stand this notion than will others, but you 
can’t represent your client’s interests by 
taking an action you know will ultimately 
harm those interests.

3. Keep your word.

Lawyers spend a lot of time putting 
things in writing, but in the daily practice 
of litigation a lot of routine business gets 
done verbally. Your ability to practice ef-
fectively will depend to a large degree on 
whether opposing counsel and co-counsel 
trust you. If your colleagues know they 
can trust you to do what you say, your 
professional life will be a lot easier. So, do 
what you say you will, and if you can’t do 
or agree to something, then say you can’t 
do or agree to it. You’ll find that a little 
candor goes a long way.

4. Don’t fudge.

Credibility is everything. Some law-
yers gain a reputation for being fudg-
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ers. They overstate the facts in a case, 
misrepresent the holding in a case, or  
misstate the position of the opposing par-
ty. Some attorneys believe they are simply 
zealously representing their clients when 
they stretch or shade the truth. They are 
actually doing a disservice to their clients. 
Once this reputation sets in, it is difficult 
for a lawyer to regain credibility, and it 
ultimately diminishes the lawyer’s ability 
to be effective as an advocate. Credibility 
and reputation are earned from hard work, 
ethical practice and a believable and ac-
curate representation. Credibility and 
reputation will get you a lot further during 
litigation and especially in a courtroom 
than any other aspect of your practice.

5. Disagree agreeably.

Lawyers don’t always agree, espe-
cially when they are on opposite sides of 
a case. But a disagreement between law-
yers shouldn’t devolve into a declaration 
of war. Lawyers should keep in mind that 
disagreements are inherent in litigation 
and that each side has a job to do for his 
or her client. In doing that job it is in-
evitable that lawyers will disagree on the 
facts, legal or procedural issues, the cred-
ibility of a party or witness, or the value of 
a case. When the disagreement can’t be 
resolved, accept that the disagreement is a 
legitimate difference of opinion between 
two professionals and don’t take it as a 
personal affront.

6. Extend professional courtesies.

“Live by the sword, die by the sword.” 
It’s a maxim that applies to litigation and 
to litigators. The professional lawyer con-
sents to reasonable requests for extensions 
of time, resets, rescheduling and other 
routine matters. If such a request won’t 
prejudice your client, there’s usually no 
legitimate reason not to agree to an oppo-
nent’s request. If you refuse a reasonable 
request and your opponent takes the mat-
ter to the judge and you can’t demonstrate 
prejudice to your client or unreasonable-
ness by your opponent, think about how 
you’ll look to the judge. The time will 
come when you’ll need an extension, re-
set or rescheduling of a deadline or event. 
When that time comes, don’t expect your 
opponent to be reasonable toward you if 
you’ve refused similar requests from your 
opponent.

7. Be prepared.

The process of litigating a case and 
preparing it for trial can be more impor-
tant than the trial itself. Being prepared 
is to know the rules of civil procedure 
and courtroom protocol and to follow 
those rules. This includes such things as: 
conducting efficient and focused deposi-
tions; knowing cases cited in the briefs to 
address questions at oral argument; mark-
ing your exhibits and preparing an exhibit 
list before trial; exchanging your exhibits 
with the opposing counsel before trial; 
knowing what is and is not appropriate 
to mention in your opening statement; 
knowing how to offer an exhibit into evi-
dence; carefully selecting and preparing 
jury instructions and understanding the 
hearsay rule. Professionalism begins with 
conducting all phases of litigation well 
and being prepared to enter the court-
room to conduct your business there in a 
competent manner.

8. Be on time!

Some lawyers have a hard time show-
ing up at a deposition, a hearing or even 
the trial at the time it is scheduled to be 
conducted. Most lawyers work at showing 
up on time and if they can’t be there on 
time, they make an effort to notify their 
opponent or the court of the reason for 
their tardiness. But some lawyers have no 
problem with regularly being 10 or more 
minutes late for a scheduled appearance 
and never understand that showing up late 
for a scheduled proceeding or court ap-
pearance exhibits an attitude of disrespect 
for those who are being made to wait.

9. Be courteous and respectful.

A little courtesy and respect go a long 
way. You can’t belittle or mistreat court-
house staff or opposing counsel without 
affecting your standing with the judge or 
the trier of fact. Whether dealing with 
opposing counsel, a court reporter, court-
room staff or your own co-workers, show-
ing respect toward everyone is often the 
most effective way to establish the basis for 
relationships that will serve you and your 
client well later on. Treating an opponent 
with respect and professional courtesy 
typically creates a cordial (if not friendly) 
dynamic that gives you credibility and in-
fluence with your opponent. Ultimately, 
these characteristics will translate into 4-13
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better results for your client, regardless of 
whether the case settles or goes to trial.

10. Pay attention to your  
appearance.

Most lawyers are appropriately dressed 
and groomed when they participate in a 
case proceeding and come into the court-
room. Some forget where they are. Profes-
sional lawyers present themselves in such 
a way as to not detract from the presenta-
tion of their case.

11. Maintain an appropriate  
demeanor.

It is unprofessional to overreact in 
the courtroom to something you don’t 
agree with — especially to a ruling by 
the judge on an objection. Some lawyers 
have the unfortunate habit of overreact-
ing to testimony or to a ruling they don’t 
agree with in the courtroom. This tends 
to undermine a lawyer’s effectiveness and 
credibility in the courtroom. The advice 
of one judge is to “not take a judge’s ruling 
or decision personally.”

12. Object to the evidence in  
an appropriate manner.

Trial lawyers should be frugal with 
their objections. If it is not hurting your 
case, don’t object. Seasoned trial law-
yers object infrequently; rookies jump up 
and down constantly. It is unprofessional 
and ineffective to be registering constant 
objections. When an attorney makes an 
objection to the evidence, the attorney 
should stand and say “objection,” and in 
a summary fashion state the basis for the 
objection, such as “relevance” or “hear-
say.” If the court wants the other attorney 
to respond, the court should so indicate. 
Lawyers can become sloppy and unprofes-
sional with the objection process. Most 
judges do not appreciate “speaking objec-
tions,” where the attorney ends up giving 
information to the jury that can’t be ob-
tained from a witness.

13. Write as if your reputation  
depended on it.

During a typical case your written 
communications will comprise the major-
ity of your contact with the judge, your 
opponent and your client. In many cases, 
your written word is often the first con-
tact you will have with each of them. 

Each time you compose a pleading, brief, 
letter or e-mail, you shape your profes-
sional reputation. With that in mind, 
don’t write anything you wouldn’t want 
to be known for among your peers or you 
wouldn’t want read to a jury. Your writ-
ten work product should be free of hyper-
bole, sarcasm, exaggeration, threats and 
personal attacks. Don’t overstate the facts 
of the case, and be careful to accurately 
present relevant legal authority. Proofread 
your written work for grammar, spelling 
and typographical errors. Remember that 
each time you write you have the unique 
opportunity to build your professional 
reputation among judges, colleagues and 
clients, so make sure you’re creating a 
reputation you can live with.

14. Avoid ex parte contacts with 
the court.

Any attempt to gain an advantage 
over your opponent through an ex par-
te contact with the court, or the court 
staff, will poison your reputation with a 
judge. This includes everything from di-
rect contact with a judge on the merits of 
the case to supplying information to the 
court without adequate notice to oppos-
ing counsel. For example, it is not appro-
priate to place a motion or memorandum 
into the hands of the judge while mailing 
a copy of the document to opposing coun-
sel, which may arrive at the lawyer’s office 
two or more days later.

15. Don’t take unfair advantage  
of opponents.

While it’s part of the litigation pro-
cess to capitalize on your opponent’s mis-
takes or inexperience, it’s not necessary 
to deliberately embarrass, humiliate, in-
timidate or bully an inexperienced or less 
skilled opponent. Experienced lawyers 
should model appropriate professional be-
havior to less experienced lawyers. If we 
model rude and boorish behavior to less 
experienced lawyers, we will create the 
kind of lawyers that make practice more 

stressful and less enjoyable. Engaging in 
such inappropriate conduct might cause 
your opponent to work harder than he or 
she otherwise would, to the ultimate dis-
advantage of your client — and make you 
look foolish in the process.

16. Don’t do something just be-
cause you can.

Justice Potter Stewart once said, 
“There is a big difference between what 
you have a right to do and what is right to 
do.” No ethics rule prohibits lawyers from 
yelling at their opponents or engaging 
in intimidating behavior, and the ethics 
rules don’t require that lawyers be cordial 
to one another. On the other hand, think 
about how you’d like to spend the next 40 
years as a practicing lawyer. Do you want 
to build hostile and acrimonious rela-
tionships with lawyers against whom you 
might be practicing for decades? Probably 
not. It usually takes very little effort to be 
cordial to your opponent, and that small 
investment of goodwill will pay large divi-
dends to you in the years to come.

17. Don’t behave differently than 
you would in front of a judge.

The great bulk of litigation occurs 
outside the presence of a judge. The rules 
of professionalism aren’t different just be-
cause the judge isn’t present to watch your 
every move. If you wouldn’t engage in the 
behavior in front of a judge, then don’t do 
so when the judge isn’t around.

18. Don’t let your opponent control 
your behavior.

Some lawyers behave unreasonably or 
harshly, or are consistently difficult pre-
cisely because they want you to lose your 
objectivity and shift your focus to “getting 
back” at them. They know that if they 
can get you to focus on them, then you’ll 
spend less time working up your case. 
Once they get you thinking about how to 
get back at them and not about how to 
build your client’s case, they’ve won. So 

Don’t write anything you wouldn’t want to be known for 
among your peers or you wouldn’t want read to a jury. 
Your written work product should be free of hyperbole, 
sarcasm, exaggeration, threats and personal attacks.

4-14
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keep your balance. Your client deserves 
an objective, diligent advocate — not  
a hothead bent on vengeance against  
another lawyer.

19. Don’t take yourself too seri-
ously.

A wise practitioner once said, “Take 
what you do seriously, but not yourself.” 
Keep in mind that the case is not about 
you. Many lawyers over-estimate the 
impact they have in the cases they try 
in the courtroom. The truth is that the 
trier of fact focuses on the message (i.e., 
the facts) and not the messenger unless, 
through inappropriate conduct, the mes-
senger gives the trier of fact reason to fo-
cus on him or her.

The Hon. Daniel L. Harris is a circuit 
court judge in Jackson County. John V. Acos-
ta is senior deputy general counsel for TriMet. 
Both are members of the Oregon Bench and 
Bar Commission on Professionalism.
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The role of lawyers and judges is to help people in our 
legal system simultaneously exercise their rights and 
reach the common good under a rule of law. Our man-
date of professionalism emphasizes the roles that judges 

and lawyers alike have in maintaining the integrity of the judi-
cial process, protecting the public and ensuring the future of our 
profession.

Why Professionalism?
Justice Sandra Day O’Connor explained: “Lawyers possess 

the keys to justice under a rule of law, the keys that open the 
courtroom door. Those keys are not held for lawyers’ own private 
purposes; they are held in trust for those who would seek justice, 

rich and poor alike.”1 Professionalism can be defined as the con-
tinuous affirmation in our day-to-day actions that we are striving 
for the higher ideal of justice for our clients and ultimately for 
the public good. When we step into the federal courthouse in 
Portland, lawyers are reminded of their solemn commitment to 
professionalism: “The First Duty of Society is Justice.” It’s diffi-
cult to convince clients, other lawyers and the court that you are 
fulfilling that duty if you are behaving as though you are ready to 
engage in a cage fight.

Professionalism and ethics are not synonymous. Ethics rules 
mandate minimum behavioral requirements, which if not met, 
usually result in some form of discipline from the state bar associa-
tion, the regulatory body that oversees all lawyers. Professional-

Judges and Lawyers in Partnership
The Practical Rationale for Professionalism

By the Hon. John V. Acosta and Richard J. Vangelisti
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ism embodies aspirational goals that lawyers, as practitioners of a 
distinguished profession, should strive to meet when dealing with 
each other, the court and clients. Conducting oneself profession-
ally helps ensure public trust and confidence in the integrity of 
the justice system.

Professionalism also demonstrates the lawyer’s integrity and 
respect for the judicial process, which in turn engenders credibil-
ity. In our profession, credibility is the currency of the realm. No 
lawyer gets much accomplished for a client, whether in the court-
room or in the conference room, unless he or she has built a foun-
dation of credibility upon which to conduct the client’s business. 
This enhanced credibility of the lawyer in the eyes of opposing 
counsel, the court and the jury inevitably helps a lawyer advocate 
towards an efficient and fair resolution of a dispute. Acting profes-
sionally helps to better focus opposing counsel, the court or the 
jury on the issues for decision rather than on the conduct of the 
lawyers, avoiding a scenario that often leads to a written and oral 
record clouded with personal attacks and other boorish noise.

Professionalism and effective advocacy go hand-in-hand. Pro-
fessionalism begets trust, and cooperation is sure to follow closely 
behind. This trust and cooperation translates to lower costs of 
litigation and a higher probability of an early and fair resolution.

Professionalism among lawyers and the court also makes the 
practice of law a more fulfilling life. A lawyer’s good reputation — 
the legacy that remains beyond one’s life — will be the better for 
having acted with professionalism.

Finally, professionalism is necessary to maintain the integrity 
of the judicial process and the public’s confidence in the judicial 
system. Professionalism increases public confidence in individual 
lawyers and judges as well as the judicial system. The public has a 
greater respect for the judicial process and the results of that pro-
cess if the lawyers and judges exhibit professionalism while work-
ing through a dispute. If judges and lawyers do not act to ensure 
professionalism, through legislative action the public may seek 
changes to the judicial branch or alter the exclusive privilege of 
lawyers to represent clients before the courts or in legal matters.

Causes of Unprofessional Conduct
Unprofessional conduct is the result of a number of factors. 

First, unprofessional conduct may result from a belief that a lawyer 
is effective only if he or she acts like a “Rambo litigator,” “hired 
gun,” “junkyard dog,” “hard fighter” or “bulldog.” Some lawyers 
who labor under this belief are often compensating for a lack of 
experience, skill or confidence.

Second, client perceptions — that their lawyer must be ob-
noxious to achieve successful results or outcomes — are some-
times a factor in unprofessional behavior. Some clients are con-
vinced that litigation should be conducted like armed combat 
against an enemy, and such clients may shop around until they 
find a lawyer or firm they perceive to have a “Rambo litigator” 
style. When we encounter prospective clients who subscribe to 
this philosophy, we should stop to consider whether we want to 
represent such clients. Often, they are the clients who criticize 
your judgment, find ways to dispute your fees and never seem to 
be happy with any result you obtain for them.

Third, the adversarial nature of the litigation process or a 
tense business transaction can be a factor. But while the legal 

process is adversarial it need not be acrimonious. We should strive 
to agree to disagree and not resort to personal attacks, conde-
scending comments and threats of sanctions motions, whether 
orally, in briefs or in letters or e-mails, in an effort to get our way 
or to simply harass our opponent.

Fourth, the adversary system is inherently stressful. Practicing 
law is difficult enough without artificially ramping up the stress 
level. Be mindful too that at any given time an opponent might 
be coping with stress, perhaps significant, because of workload, 
events in his or her personal life or other factors.

Fifth, the business of practicing law can be a factor — the 
bottom line of the law firm or law office environment. Billable 
hours, high case volumes, insufficient support staff, administra-
tive chores, client expectations, marketing and other obligations 
and duties can result in a “piling on” feeling of despair. The sheer 
weight of these responsibilities can make it difficult for us to be 
civil to one another, and that’s when professionalism suffers.

Sixth, and finally, are size and technology. As the bar’s mem-
bership grows, there is less opportunity for its members to know 
each other. You’re less likely to be rude and harsh toward a lawyer 
you’ve known for some period of time and will deal with again, 
than you are toward a lawyer you’ve never met and likely won’t 
encounter again. Technology hampers collegiality because it al-
lows us to insulate ourselves from direct, real-time contact with 
one another. Meetings and phone calls to discuss a new case, con-
fer over a motion or discuss trial exhibits and jury instructions are 
more likely to foster professionalism between lawyers than send-
ing e-mails, texting messages or faxing letters back and forth.

Costs of Unprofessional Conduct
For starters, the costs of unprofessional conduct include a di-

minished quality of professional and personal life. We aren’t hock-
ey players. Do we want to spend eight, 10 or 12 hours a day engag-
ing in the verbal and written equivalent of body-checking each 
other into the boards each time we interact with one another? We 
don’t, and common sense tells us why: we can’t behave badly day 
after day, for weeks, months and years of practicing law without 
becoming that personality in all aspects of our lives. Ultimately, 
the pernicious effect on one’s family, friends and colleagues over 
the course of a 30- or 40-year career should be obvious.

Without professionalism lawyers are simply pieces in a game 
of survival of the fittest. In such a model, brute force dominates 
and what is right and just is often relegated to secondary impor-
tance or completely overlooked. In effect, lawyers devolve into 
mere agents of their respective clients’ interests without regard to 
the broader picture of public good.

Unprofessional conduct also distorts the judicial process and 
“Equal Justice Under Law;” increases financial, business and per-
sonal costs to parties; inflicts personal stress on clients, lawyers 
and judges; causes personal and professional relationships to de-
teriorate; erodes personal physical and mental health; damages or 
destroys your reputation among colleagues and the public at large; 
and diminishes your ability to attract desirable clients.

The Relationship Among the Rules and  
Professionalism

Oregon’s Rules of Professional Conduct (RPC or ethics) and 4-17
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the various state and federal rules of procedure and evidence are 
mandatory rules. Professionalism, however, is a standard to which 
lawyers should aspire. Professionalism picks up where the ethics 
rules leave off. Professionalism means following the spirit of the 
rule, not just the letter of it, and the willingness to go beyond 
what is required to extend courtesies and accommodations to col-
leagues, including opponents, where doing so imposes no detri-
ment on your client.

The Oregon State Bar’s current “Statement of Professional-
ism,” was adopted by the OSB House of Delegates and approved 
by the Oregon Supreme Court, effective Nov. 16, 2006. A “State-
ment of Professionalism” also has been adopted by the United 
States District Court for the District of Oregon. Other standards 
may apply in Oregon as well, as many professional organizations 
have adopted Professionalism goals. See, for example, the Mult-
nomah Bar Association’s “Commitment to Professionalism,” ad-
opted  June 1, 2004. These documents may be found on the Or-
egon State Bar’s Professionalism web page, www.osbar.org/onld/
professionalism.html.

Whether it’s a court or an organization that has adopted a 
statement of professionalism, the fact that it has embraced those 
ideals demonstrates the expectation that a standard of conduct 
higher than the floor created by the ethics rules applies. Simply 
put, a statement of professionalism sends a message that it is not 
enough for lawyers to comply only with the ethics rules or rules 
of procedure.

Moreover, as a self-regulating profession, lawyers have the 
primary responsibility of ensuring professionalism. While a wide 
range of options are available to a lawyer to effectively deal with 
the unprofessional conduct of another lawyer, instances exist 
when a lawyer must at some point present the issue to the court 
for resolution.

When to Bring Unprofessional Conduct to the 
Court’s Attention

Unprofessional conduct should be brought to the attention of 
the court only as a last resort when a party’s rights are prejudiced 
or there is a real threat of prejudice. Lawyers — the persons 
charged with resolving differences — are in the best position to 
resolve professionalism issues. A lawyer may take a number of 
steps to obviate the need for court intervention. If those efforts 
are unsuccessful or futile, then the matter should be presented to 
the court after the appropriate conferral. Consider these three 
steps when confronting what you perceive to be a lack of civility.

First, before making a judgment about whether a lawyer has 
acted unprofessionally, determine the facts. A lawyer’s conduct 
is often caused by circumstances outside his or her control. For 
example, if a lawyer is not producing responsive documents in a 
timely manner, the delay may be caused by the actions of the client 
rather than the lawyer. Similarly, a delay in responding to requests 
for scheduling or conferral may be caused by another professional 
commitment or even a personal issue. Effective communication 
can often reveal whether there is an issue of professionalism. A 
telephone call or e-mail to the lawyer, co-counsel or an assistant 
can often clear up the matter. The bottom line is to get your 
facts straight before operating on the assumption that a lawyer is 

acting unprofessionally. With a full picture of the facts, you can 
effectively respond.

Second, when faced with unprofessional conduct, the first 
strategy may be to ignore it. The conduct may not be worth ac-
knowledging, and at times a decision to not respond to unprofes-
sional conduct will send the signal to the offending lawyer that 
unprofessional conduct will be ineffective. Some lawyers, often 
those who are more experienced, use unprofessional conduct as a 
tool to throw their opponent off balance. The offending lawyer, 
however, may abandon the costly approach of unprofessionalism 
if it proves ineffective. Sometimes ignoring unprofessional be-
havior requires patience, even a lot of it, and it should never be 
ignored if there is a real threat of prejudice to the client. Mostly, 
however, demonstrating that the behavior won’t work and focus-
ing on the merits of the case often is the best way to put an end 
to such tactics.

Third, after exercising judgment as to whether to respond to 
the unprofessional conduct, directly informing your opponent 
of the unprofessional conduct can be effective. Even those who 
act unprofessionally do not like to think of themselves as having 
acted in such a way. They might think of themselves as fighting 
hard or being zealous for their client. Reminding the other lawyer 
of basic principles of courteous or fairness or referring to the ap-
plicable standards of conduct promulgated by the court, however, 
can cause the other lawyer to moderate or stop the behavior.

If informal efforts are not successful, an issue of unprofession-
al conduct should be presented to the court if the conduct is in-
terfering with a party’s rights or the “just, speedy and inexpensive 
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determination” of an action. FRCP 1; ORCP 1 B. Unprofessional 
conduct between lawyers that is merely rude, bothersome or petty 
should not be brought to the attention of the court unless it be-
gins to interfere with discovery or the case’s overall progress. A 
good guideline is that unprofessionalism should be brought to the 
attention of the court either when an ethics or court rule is clearly 
implicated or when a history of sufficiently documented unprofes-
sional conduct demonstrates a threat to the rights of a party.

Obviously, considerations of time and cost are at play, but 
these considerations must be weighed against the potential ben-
efit of a favorable ruling and more generally addressing the unpro-
fessional conduct.

How to Bring Unprofessional Conduct to the  
Attention of the Court

The nature of the conduct determines how the conduct should 
be brought to the court’s attention. If the unprofessional conduct 
occurs during trial or hearing, the court usually will address it 
without the need for a lawyer to call attention to it by objection 
or request for a side bar. If the conduct occurs outside the presence 
of the court, a request for a pretrial conference may be appropriate 
to address the issue. If an issue arises during a deposition, judges 
often are available by telephone to immediately address the prob-
lem. Other instances will require a formal motion.

Before a motion can be filed, however, the lawyer must have a 
personal or telephone conference with opposing counsel on issues 
or disputes. Oregon’s conferral rules, Local Rule 7.1 (federal) and 
UTCR 5.010 (state), require a “good faith” effort to confer.

These conferral rules require that the lawyers actually talk 
or explain in a certificate why conferral did not occur, and these 
rules are often strictly enforced.2

The conferral rules address the situation in which a lawyer 
may be obstructive or dilatory in the conferral process. If a lawyer 
refuses to confer, simply include that in the certification. A clear 
refusal to confer, however, does not happen frequently. The prob-
lems most often arise when a lawyer chooses not to provide suf-
ficient information for a meaningful conferral. For example, some 
lawyers choose not investigate whether there may be responsive 
documents and simply “stand” on their objections. The failure of 
a lawyer to determine if requested documents actually exist can 
lead to the parties briefing and courts ruling on the discoverabil-
ity of documents that do not exist. This scenario is costly to the 
parties and the court when it ends up ruling on hypotheticals.

Lack of Experience Can Play a Role
Often times, unprofessional conduct is the product of a lack 

of experience or a desire to compensate for inexperience. In some 
instances, inexperienced lawyers neither fully understand that 
they are expected to be professional, nor understand that a pro-
fessional approach is the most effective, nor do they understand 
what is or is not professional. In yet other instances, an inexpe-
rienced lawyer may attempt to make up for lack of experience by 
engaging in short-sighted and obnoxious strategies to gain an ad-
vantage, however short-lived. Sometimes, inexperienced lawyers 
are told or “taught” that being subjected to sharp practices is just 
a right of passage — part of the hazing process. This “tradition” 
perpetuates unprofessionalism. 4-19
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Responsible mentorship of younger lawyers is a key to instill-
ing professionalism. Oregon law schools are answering the call to 
teach future lawyers that professionalism is expected and effective 
in law practice. The New Lawyers Division of the Oregon State 
Bar and various bar associations have mentorship programs. In 
addition to these formal programs, judges and lawyers at every 
opportunity should reach out to fellow lawyers — in words and 
deed — to spread the message of professionalism.

Conclusion
Professionalism is consistent with that shared value to do 

good that led us to law school. The citizens of Oregon and mem-
bers of the bench and bar who each hold the privilege to serve the 
public expect and deserve professionalism in our judicial system. 
We must constantly renew our sense of commitment to our court 
system and the public good. The judges and lawyers of Oregon are 
in partnership to support one another to live the ideal of profes-
sionalism.

Whatever a lawyer may gain by unprofessional conduct is 
frequently short-lived. Unprofessional conduct is subject to the 
law of karma or that proverbial boomerang that returns to hit its 
thrower between the eyes. In our Oregon legal community, con-
duct unbecoming of our profession is noticed by other lawyers and 
eventually within the circle of judges. A lawyer can labor for years 
to build a good reputation, but a single act of unprofessionalism 
can cause that reputation to evaporate.

We should avoid engaging in unprofessional behavior even if 
the other side is doing so. We also should refrain in argument and 
written submissions from personal attacks or criticisms of oppos-
ing counsel. Model professional behavior when dealing with all 
others encountered in your daily practice, especially younger law-
yers. These acts will reward the lawyer, the client and the public 
we serve.

The Hon. John V. Acosta is a magistrate judge of the U.S. District 
Court for the District of Oregon. Richard Vangelisti practices plain-
tiff’s personal injury law in Portland. The authors serve as members 
of the Oregon Bench and Bar Joint Commission on Professionalism.

Endnote

1 Speech, “Professionalism,” Associate Justice Sandra Day O’Connor, 78 

Oregon Law Review 385, 390 (Summer 1999).

2 See, for example, Section 4(A)(3) of the Multnomah County Civil Mo-

tion Panel Statement of Consensus: “[The certificate] must either state 

that the lawyers actually talked or state facts showing good cause why 

they did not.”
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J
udges and lawyers are partners in ensuring profes-

sionalism. Each has a role to play in preventing and 

addressing unprofessional conduct that erodes the 

civility of practice and the quality of our professional 

lives. If judges and lawyers do not effectively re-

spond to unprofessional conduct, or if they condone it by 

inaction, they effectively reward the actor to the detriment 

of the judicial process and the public’s perception of our 

profession as a whole. Oregon lawyers and judges share a 

long and demonstrated commitment to ensuring that pro-

fessionalism is always a foremost consideration. With all of 

this in mind, here is one judge’s perspective on fulfilling the 

judicial role in addressing unprofessional conduct.

Court Authority to Address Issues of  
Professionalism

Yes. The court always may use its contempt power to 

address egregious behavior that occurs in its presence, but 

less severe behavior also can be — and is — the subject of 

court regulation. Best known are the obligations imposed 

on lawyers and parties under the civil rules’ discovery pro-

visions. Both the Federal Rules of Civil Procedure and the 

Oregon Rules of Civil Procedure permit the court to impose 

sanctions for violations of the rules and for disregarding 

court orders. But the rules also permit the court to impose 

sanctions for conduct that undermines the purpose of the 

discovery rules even if the conduct is not willful. For exam-

ple, FRCP 37 is entitled “Failure to Make Disclosures or to 

Cooperate in Discovery; Sanctions,” and subsection (a)(5)

(A) of the rule makes clear that sanctions may be awarded 

without a finding that a party violated a court order or en-

gaged in willful misconduct.

Imposition of sanctions under the rule turns on a rea-

sonableness standard, a lower measure from the inten-

tional misconduct standard that lawyers typically assume 

controls their discovery-related behavior. This standard has 

been applied in the District of Oregon. See, e.g., Trustees of 

Oregon-Washington Carpenters-Employers Trust Funds v. 

Van Zant Construction, Inc., 2008 WL 2381641, *3 (D. Or. 

June 3, 2008). Thus, although not willful misconduct, pro-

longed procrastination in responding to discovery requests 

that forces the propounding party to file a motion to com-

pel simply to get a response is sanctionable under Rule 37. 

See Bilyeu v. City of Portland, 2008 WL 4912048, *3-7 (D. 

Or. Nov. 10, 2008).

In addition, FRCP 83(a)(1) expressly authorizes district 

courts to “make and amend rules governing its practice,” a 

source of authority that the District of Oregon has invoked 

to establish two rules that govern professional standards 

of conduct in the district. The first is LR 83-7, “Standards 

of Professional Conduct,” providing that attorneys practic-

ing in the District of Oregon must, among other things, 

be familiar and comply with the standards of professional 

conduct required of members of the Oregon State Bar and 

this court’s Statement of Professionalism.

The second local rule is LR 83-8, “Cooperation Among 

Counsel,” which proscribes certain behaviors between 

opposing lawyers and establishes the consequences for 

engaging in unprofessional behavior. Note that the rule 

authorizes the judge to impose sanctions against an at-

torney who unreasonably refuses to “accommodate the 

legitimate requests of opposing counsel.” Here, a reason-

ableness standard is applied to conduct occurring outside 

the judge’s presence.

Finally, professionalism also is embodied in mandatory 

conferral requirements adopted by both the U.S. District 

Court and the Oregon Circuit Courts. See LR 7-1(a)(1)(A), 

requiring the parties to certify that before filing a motion, 

they “made a good faith effort through personal or tele-

phone conferences to resolve the dispute and have been 

unable to do so”; and Oregon Circuit Court Uniform Trial 

Court Rule 5.010, requiring lawyers to certify that they 

have conferred on motions as a precondition to their filing.

These rules convey the message that judges expect law-

yers to talk and attempt to resolve disputes that could lead 

to motions, and they apply to virtually every motion. Fail-

ure to comply with these rules will incur risk of having the 

motion denied outright. Ultimately, conferral requirements 

force lawyers to meaningfully discuss a motion and resolve 

the issues that lead to the filing of motions. When that oc-

curs, parties are spared unnecessary time and expense, the 

case moves forward more quickly, and the lawyers might 

establish a foundation for resolving other disagreements 

without court involvement.

When Should the Court Review an Issue of 
 Professionalism?

Judges can review an issue of professionalism when a 

potentially unprofessional act occurs in the judge’s pres-

ence or when the issue is brought to the court’s attention. 

Professionalism: A Judge’s Perspective
By the Hon. John V. Acosta

continued on page 32
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The extent of the court’s review will depend on the unique 

circumstances of each case. Keep in mind, however, that 

the court can on its own initiative inquire into conduct oc-

curring outside the courtroom that appears to be unprofes-

sional. For example, a constant flow of discovery or pretrial 

motions, especially when the motions are permeated with 

claims of unprofessional conduct, could result in the court 

ordering the attorneys to attend a hearing to explain their 

conduct. Judges do monitor their cases, and they will not 

look well upon conduct that clearly does not advance the 

merits of the case but instead could lead to unnecessary 

motions, delays in completing discovery, or unnecessarily 

prolonging the case. In federal court, a judge can shift to 

the parties the expense created by uncooperativeness by 

appointing a special master to preside over the parties’ dis-

covery activities, see FRCP 53(a)(1) (C), and requiring the 

parties to bear cost of the special master. See FRCP 53(a)(3).

How Should the Court Respond to an Issue of  
Professionalism?

This depends on the circumstances of the unprofes-

sional conduct. First, the easy situation is when the conduct 

occurs in the judge’s presence; the judge can often address 

it with an appropriate admonition. Remember that both 

state and federal courts in Oregon have established writ-

ten expectations for professional behavior by lawyers, and 

the judge can give a pointed reminder of those expecta-

tions to the lawyer or lawyers. This could occur in the jury’s 

presence, and while judges might try to avoid admonishing 

an attorney in the jury’s presence, the attorney can always 

avoid such embarrassment by refraining from the behavior 

in the first place. Ultimately, the court must preserve the 

dignity of the court in the eyes of the jury and public in 

general, and doing that could require taking appropriate 

actions in front the jury or on the record.

Second, the court can address unprofessional content 

in lawyers’ written submissions, either in the court’s writ-

ten decision or at hearing. Judges can remind counsel — 

on or off the record — that such language in a brief is 

neither helpful to the court nor professional.

Third, if a motion presents substantive violations of eth-

ics, statutes or rules of procedure or evidence that also hap-

pen to be instances of unprofessional conduct, then the 

court can rely on those standards in imposing a commensu-

rate sanction. See, for example, 28 U.S.C. § 1927 (sanctions 

for unreasonable or vexatious litigation conduct); FRCP 

11(c) (sanctions); ORCP 17 D (same); FRCP 37 (expenses, 

sanctions, and expenses on failure to admit); ORCP 46 

(same); UTCR 1.090(2) (sanctions for failure to comply with 

UTCR or SLR); UTCR 19 (contempt).

Fourth, if the judge anticipates issues of professionalism 

may arise in a case, there are always pretrial management 

procedures and rules for asserting greater control over the 

lawyers and their clients. See, for example, FRCP 16 (pretri-

al and scheduling conference); UTCR 6.010 (conferences in 

civil proceedings); Multnomah County SLR 6.014 (pre-trial 

case management conferences in civil actions).

Why is it a Challenge for Judges to Address  
Issues of Professionalism?

Most incidents of unprofessional conduct occur outside 

the presence of the judge. As an example, a discovery mo-

tion often involves accusations and counter-accusations, 

such that by the time it reaches the judge it’s usually im-

possible to determine who, if anyone, is at fault.

Also, a potential incident of unprofessional conduct of-

ten has a limited factual record from which a judge may 

make determinations and, if there is a factual record, it may 

be dense with detail. It’s difficult, sometimes impossible, 

and always time-consuming, for judges to try to determine 

who “started it.” Thus, keep in mind that if you file a dis-

covery motion that involves such conduct as a component 

of the dispute, you may well be disappointed in the out-

come. Simply put, time constraints often force judges to 

move past such allegations and focus on promptly resolv-

ing the discovery dispute so that the parties can get on 

with discovery and the case will continue to move forward.

Further, the claimed conduct may be a culmination of 

discrete actions rather than a distinct and overt incident, 

making particularly difficult the determination of whether 

there was any unprofessional conduct at all. Judges don’t 

live with a case the way lawyers do; they don’t regularly 

interact with the lawyers on all matters pertaining to the 

case, and thus, they don’t share the accusing lawyer’s 

sense of frustration or even anger over the relationship with  

opposing counsel. What might look like unprofessional 

conduct to the accusing lawyer with many months of per-

sonal experience might look different to the judge reading 

the motion.

Finally, keep in mind that the source of the unprofes-

sional conduct may become unclear if the accusing lawyer 

responds in similarly unprofessional fashion. Before you file 

a motion that involves allegations of unprofessional con-

duct by the other lawyer, and especially if you are seeking 

sanctions, first make sure that the other lawyer will not 

be able to say the same of you in his or her response. If 

she can, then don’t be surprised when the judge denies 

your motion or admonishes both sides for unprofessional 

conduct.

The Hon. John V. Acosta is a magistrate judge of the 

U.S. District Court for the District of Oregon.

continued on page 31
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By Hon. Dan Harris
Senior Judge

I tried one of the most significant cases 
iof my career in 1991. It involved a 

wrongful death action arising out of a 
crash on the Siskiyou Pass. The stakes 
were high. The competition between 
attorneys was intense. It wasn’t the ulti-
mate verdict that made it significant for 
me, it was the experience I had with the 
other jurists. The judge and the three 
other attorneys involved in this case all 
graduated from law school in the 1940s 
and 1950s. What I observed from this 
experience gave me a better understand-
ing of what our profess ion was  
like a generation ago and how it has 
changed. 
 In this case I observed a judge and 
lawyers who showed great respect for 
each other. They were courteous at all 
time to all involved in the process. They 
were all well prepared and expected ev-
eryone else to be prepared. The lawyers 
freely extended professional courtesies 
and relied on verbal agreements with 
each other through out the process. They 
always kept their word. They played by 
the rules. There was no fudging or corner 
cutting. They maintained a steady and 
professional demeanor and appearance   
— even in the most intense situations 
— and exercised great restraint and con-
trol when it came to what they said, how 
they said it and what they objected to. 

View From The Bench

Senior Judge Dan Harris

Enduring values

The lawyers regularly conferred when 
issues would arise and only came to the 
judge when they couldn’t fashion a solu-
tion themselves.
 Now I understand, more than 25 
years ago, I was witnessing practices and 
traditions that characterized our profes-
sion a generation ago, when the practice 
of law was viewed more as an “esteemed 
profession” and a “calling.”1 We have 
witnessed our profession become more 
of a business and a career. I have observed 
this change accelerate since I entered the 
profession in the early 1980s, especially 
from my perspective on the bench where 
I have had the opportunity to regularly 
observe the performance of lawyers.
 Trying to go back to reclaim our 
profession’s place in society, or recapture 
some of the traditions of generations 
past, is not realistic. We have to look 
forward and work at preserving those 
practices and values that have always 
worked for lawyers: credibility, compe-
tence, restraint and loyalty. 

Credibility 
   A lawyer’s credibility is everything in 
this profession. Credibility is earned from 
hard work, ethical practice and a believ-
able and accurate advocacy. Some law-
yers, in the heat of competition, are 
tempted to fudge with the facts or the 
law. Some lawyers will insert provisions 
into proposed judgments that go beyond 
the court’s directive. Some lawyers can-

not avoid the temptation to pass on in-
formation to a judge’s staff that consti-
tutes an ex parte contact. All of these 
practices undermine a lawyer’s reputa-
tion. Once a reputation sets in for fudg-
ing, it is thereafter difficult to regain 
credibility with attorneys and judges. As 
stated by Justice John Paul Stevens: “An 
advocate who does not command the 
confidence of the judge bears a much 
heavier burden of persuasion than one 
who never misstates either the facts or 
the law.”2

 A lawyer’s professional reputation is 
the currency of our profession. Work 
diligently at building it up and guard it 
at all costs. Then spend it frugally and 
wisely. And should you make a mistake 
that might diminish your reputation, do 
whatever you have to do to make 
amends, including the simple act of of-
fering an apology. 
 Let your legal communications stand 
on their own legal footing without resort-
ing to expressions of opinion or over-
statement. Too often, attorneys use 
useless words, like “outrageous” or “lu-
dicrous,” to argue their point. This hurts 
rather than helps their arguments and 
takes away from the respect the court has 
for the analysis. Keep it objective and to 
the point.

Competence
  The competent lawyer is first and 
foremost prepared. The process of pre-
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paring for trial is usually much more than 
the trial itself. Devoting the necessary 
time to preparation will not only improve 
your chances of success but, more impor-
tantly, will establish a credibility and 
reputation that will serve you well in the 
long run. An important part of prepara-
tion should include the practice of stipu-
lating with opposing counsel on as many 
aspects of the trial as possible. Anticipate 
evidentiary issues and attempt to work 
out agreements in advance. In many 
cases you can stipulate in advance to most 
of the exhibits, to the order of witnesses, 
to the appropriate resolution of eviden-
tiary issues and to the jury instructions.
 Develop a reputation for knowing the 
rules of procedure and evidence, and the 
basic skills used in court. Too many 
lawyers “wing it” too often. This will 
undermine your effectiveness as an ad-
vocate. Know and practice the funda-
mental procedures followed in trial: from 
jury selection to opening statements, to 
offering exhibits into the record to effec-
tive cross examination to making the 
closing argument. 
 In the end, you want the judge to say 
in his or her mind: I know this person. 
This lawyer is always well prepared, an-
ticipates and tries to resolve in advance 
issues at trial, has talked with opposing 
counsel about stipulations, tries an effi-
cient and effect case, and doesn’t test the 
patience of the judge or jury.

Restraint
 You can enhance your reputation and 
effectiveness as an advocate with the ap-
propriate exercise of patience and re-
straint. Here are a few examples:
• Don’t respond immediately to that 
sharply worded email or letter from oppos-
ing counsel. Produce a draft response if 
you must but wait for a day or two before 
you actually respond. Your response will 
be more professional, objective and ef-
fective if you have the patience to delay 
your response. This is a difficult task in 
today’s world of instant communication, 
but it will produce significant dividends.

• Don’t do something just because you can. 
We all remember what Justice Potter 
Stewart once said: “Sometimes there is a 
big difference between what you have a 
right to do and what is right to do.” 
Before you decide to deny a good faith 
request for an extension or take advan-
tage of opposing counsel for a missed 
deadline, consider how your actions will 
impact your reputation or future rela-
tionship with the other attorney. “Live 
by the sword, die by the sword,” is a 
maxim that applies to our profession. You 
will most certainly be in a position some-
day where you are counting on a fellow 
lawyer to show restraint by extending to 
you a professional courtesy.
• Don’t let your opponent control your 
behavior. We’ve all been there, in the heat 
of the contest, where we want to respond 
in kind to the way opposing counsel is 
characterizing you or our client. Don’t 
let your opponent take you away from 
your game plan. Your client deserves an 
objective, diligent advocate — not a 
hothead bent on getting even with the 
other lawyer.
• Learn to disagree, agreeably. Disagree-
ments are inherent in our profession but 
they don’t have to devolve into a war of 
strong words, accusations and over-
statements. Keep your discussion over 
disagreements cordial and objective — 
you will be a more effective advocate. 
Shakespeare reminded us of the more 
desirable practice in The Taming of the 
Shrew. Adversaries in law, he wrote, 
“strive mightily, but eat and drink as 
friends.” 

Loyalty
 We have an ethical duty of loyalty to 
represent clients with competence and 
diligence, while maintaining confidenc-
es and avoiding conflicts of interest. This 
duty should be taken very seriously. The 
duty to loyalty does not, however, require 
you to be a puppet to your client’s 
wishes. In the interest of preserving your 
credibility and reputation, you must 
insist at all time on being a counselor 

who balances a client’s interests with your 
professional goals. Too many lawyers will 
“perform” for their clients by saying or 
writing things that aren’t effective or 
credible. This may please a client in the 
short run but it almost always harms the 
client’s interests, and the attorney’s repu-
tation, in the long run. Frankly, your 
reputation and credibility will rise or fall 
based on your ability to manage a client’s 
expectations and demands.
 Our duty to loyalty also includes an 
obligation to advise clients of the most 
efficient way to resolve the dispute. This 
should include apprising clients of the 
availability of mediation and other meth-
ods for resolving issues outside the court-
room. Clients should be informed of the 
effect litigation will have on them and 
the benefits — financial and otherwise 
— that flow from resolving a dispute 
sooner rather than later. Most clients 
want a dispute resolved in a timely man-
ner with minimal cost. 
 Our approach to the practice of law 
has rapidly transitioned from a time ex-
emplified by Atticus Finch into the 21st 
Century. Our profession is now very 
different in many ways, but fundamental 
values endure. They endure because 
employing these values will improve your 
effectiveness as an advocate while increas-
ing the personal satisfaction you derive 
from your work.

 1 The place of lawyers in American society has 
been recognized as holding a unique position 
of moral leadership since the founding of this 
Country. Alexis de Tocqueville in his famous 
study of American law and customs referred to 
lawyers as the Country’s natural aristocracy. 

2   John Paul Stevens, Opening Assembly Address, 
American Bar Association Annual Meeting. 12 
St. John’s J. L. Comm. 21 (1996).

Dan Harris is a retired Jackson County 
Circuit Court Judge and now fills in as a 
senior judge as needed around the state. He 
also serves as a mediator and arbitrator 
with Harris Mediation & Arbitration, PO 
Box 51444, Eugene, OR 97405. You can 
reach him at harrismediator@gmail.com 
or 541-324-1329.
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United States Court of Appeals,
Ninth Circuit.

Amir Cyrus AHANCHIAN, an individual, Plaintiff-
Appellant,

v.
XENON PICTURES, INC., a Delaware corpora-
tion; CKrush, Inc., a Delaware corporation; Sam
Maccarone, an individual; Preston Lacy, an indi-

vidual, Defendants-Appellees.
Amir Cyrus Ahanchian, an individual, Plaintiff-

Appellant,
v.

Xenon Pictures, Inc., a California corporation; CK-
rush Inc., a Delaware corporation; Sam Maccarone,
an individual; Preston Lacy, an individual, Defend-

ants-Appellees.

Nos. 08-56667, 08-56906.
Argued and Submitted Feb. 2, 2010.

Filed Nov. 3, 2010.

Background: Writer brought copyright infringe-
ment action against movie's distributor, production
company, director, and screenwriter, alleging de-
fendants used in the movie several skits he authored
without his permission. The United States District
Court for the Central District of California, John F.
Walter, J., denied writer's motion for extension of
time to file opposition to defendants' summary
judgment motion and motion to accept late-filed
opposition, and subsequently granted defendants'
motions for summary judgment and attorneys' fees.
Writer appealed.

Holdings: The Court of Appeals, Wardlaw, Circuit
Judge, held that:
(1) writer demonstrated good cause for filing late
opposition to defendants' summary judgment mo-
tion, and thus grant of extension of time to file op-
position was warranted, and
(2) writer's delay in filing opposition to defendants'
summary judgment motion was result of excusable

neglect, and thus grant of motion to allow late-filed
opposition was warranted.

Reversed and remanded.

West Headnotes

[1] Federal Courts 170B 813

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk813 k. Allowance of remedy and
matters of procedure in general. Most Cited Cases

Federal Courts 170B 829

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk829 k. Amendment, vacation, or
relief from judgment. Most Cited Cases

The district court's denial of an extension of
time is reviewed for abuse of discretion, as is a
court's denial of a motion for relief from judgment.
Fed.Rules Civ.Proc.Rules 6(b), 60(b), 28 U.S.C.A.

[2] Federal Courts 170B 812

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk812 k. Abuse of discretion.
Most Cited Cases

Under abuse of discretion standard of review,
Court of Appeals reverses where the district court
applied the incorrect legal rule or where the district
court's application of the law to the facts was: (1)
illogical; (2) implausible; or (3) without support in
inferences that may be drawn from the record.

[3] Federal Civil Procedure 170A 923
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170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(I) Motions in General
170Ak923 k. Time for filing. Most Cited

Cases
Rule governing enlargement of time, like all

the Federal Rules of Civil Procedure, is to be liber-
ally construed to effectuate the general purpose of
seeing that cases are tried on the merits. Fed.Rules
Civ.Proc.Rule 6(b)(1), 28 U.S.C.A.

[4] Federal Civil Procedure 170A 923

170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(I) Motions in General
170Ak923 k. Time for filing. Most Cited

Cases
Requests for extensions of time made before

the applicable deadline has passed should normally
be granted in the absence of bad faith or prejudice
to the adverse party. Fed.Rules Civ.Proc.Rule
6(b)(1), 28 U.S.C.A.

[5] Copyrights and Intellectual Property 99
89(2)

99 Copyrights and Intellectual Property
99I Copyrights

99I(J) Infringement
99I(J)2 Remedies

99k72 Actions for Infringement
99k89 Judgment

99k89(2) k. Summary judgment.
Most Cited Cases

Writer moving for one-week extension of time
to file opposition to defendants' dispositive motion
for summary judgment demonstrated good cause
for filing late opposition, and thus grant of exten-
sion of time to file opposition was warranted in
copyright infringement action, absent any showing
of bad faith or prejudice to defendants; deadline for
filing opposition was exceptionally constrained due
to peculiar dictates of local rules, deadline followed
immediately upon Labor Day weekend and writer
had only five business days to respond to defend-

ants' motion, and writer's counsel was out-of-state
in fulfillment of previously-scheduled political
commitment from day defendants chose to file their
motion through day opposition was due. Fed.Rules
Civ.Proc.Rule 6(b)(1), 28 U.S.C.A.

[6] Copyrights and Intellectual Property 99
89(2)

99 Copyrights and Intellectual Property
99I Copyrights

99I(J) Infringement
99I(J)2 Remedies

99k72 Actions for Infringement
99k89 Judgment

99k89(2) k. Summary judgment.
Most Cited Cases

District court, in considering writer's motion to
allow late-filed opposition to defendant's disposit-
ive motion for summary judgment in copyright in-
fringement action, was required to apply four-factor
equitable test to determine whether writer's failure
to meet filing deadline constituted “excusable neg-
lect.” Fed.Rules Civ.Proc.Rule 60(b), 28 U.S.C.A.

[7] Federal Courts 170B 611

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(D) Presentation and Reservation in
Lower Court of Grounds of Review

170BVIII(D)1 Issues and Questions in
Lower Court

170Bk611 k. Necessity of presentation
in general. Most Cited Cases

General rule that a party will be deemed to
have waived any issue or argument not raised be-
fore the district court does not apply where the dis-
trict court nevertheless addressed the merits of the
issue not explicitly raised by the party.

[8] Federal Civil Procedure 170A 923

170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(I) Motions in General
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170Ak923 k. Time for filing. Most Cited
Cases

To determine whether a party's failure to meet
a deadline constitutes “excusable neglect,” courts
must apply a four-factor equitable test, examining:
(1) the danger of prejudice to the opposing party;
(2) the length of the delay and its potential impact
on the proceedings; (3) the reason for the delay;
and (4) whether the movant acted in good faith.
Fed.Rules Civ.Proc.Rule 60(b), 28 U.S.C.A.

[9] Copyrights and Intellectual Property 99
89(2)

99 Copyrights and Intellectual Property
99I Copyrights

99I(J) Infringement
99I(J)2 Remedies

99k72 Actions for Infringement
99k89 Judgment

99k89(2) k. Summary judgment.
Most Cited Cases

Writer's delay in filing his opposition to de-
fendant's dispositive motion for summary judgment
was result of excusable neglect, and thus grant of
motion to allow late-filed opposition was warranted
in action alleging copyright infringement, even
though calendaring mistake, which was partial
cause of late filing, was weak justification for
delay, since defendants were not prejudiced by late
filing, length of delay was mere three days and
would not have adversely affected either the sum-
mary judgment hearing date or trial date, and there
was no indication that writer's failure to file opposi-
tion on time was result of bad faith. Fed.Rules
Civ.Proc.Rule 60(b), 28 U.S.C.A.

*1254 Jeffery J. Daar, Daar & Newman, PC, Los
Angeles, CA, for the plaintiff-appellant, Amir Cyr-
us Ahanchian.

Leonard S. Machtinger, Kenoff & Machtinger,
LLP, Los Angeles, CA; Richard L. Charnley, Terry
Anastassiou and Ernest E. Price, Ropers, Majeski,
Kohn, & Bentley, Los Angeles, CA, for the defend-
ants-appellees.

Appeal from the United States District Court for the
Central District of California, John F. Walter, Dis-
trict Judge, Presiding. D.C. No.
2:07-cv-06295-JFW-E.

Before: ANDREW J. KLEINFELD, KIM McLANE
WARDLAW and CONSUELO M. CALLAHAN,
Circuit Judges.

OPINION
WARDLAW, Circuit Judge:

Procedure “is a means to an end, not an end in
itself-the ‘handmaid rather than *1255 the mistress'
of justice.” Charles E. Clark, History, Systems and
Functions of Pleading, 11 Va. L.Rev. 517, 542
(1925). While district courts enjoy a wide latitude
of discretion in case management, this discretion is
circumscribed by the courts' overriding obligation
to construe and administer the procedural rules so
as “to secure the just, speedy, and inexpensive de-
termination of every action and proceeding.”
Fed.R.Civ.P. 1. These consolidated appeals arise
from a district court's refusal to exercise discretion
consistent with the dictates of Rule 1.

Amir Cyrus Ahanchian's counsel moved for a
one-week extension of time to file his opposition to
defendants' summary judgment motion, citing as
good cause: (1) the extremely short eight day re-
sponse deadline (with three of those days falling
over a federal holiday weekend) created by the
combination of an unusual local rule and defend-
ants' litigation tactics; (2) his preplanned absence,
beginning the day defendants filed the motions, in
fulfillment of an out-of-state commitment; and (3)
the large number of supporting exhibits attached to
defendants' motion. Defense counsel, without re-
gard to the previous professional courtesies exten-
ded to him by Ahanchian's counsel, vigorously op-
posed the extension. Despite the presence of what
most reasonable jurists would regard as good cause
and the absence of prejudice to anyone, the district
court denied the motion. Even so, Ahanchian's
counsel managed to file the opposition, albeit three
days late, due to a calendaring mistake and com-
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puter problems, along with a motion asking that the
district court accept the late-filed opposition. Five
days later, the district court construed that motion
as one for reconsideration under Rule 60(b), and,
applying an incorrect legal standard, denied it. That
same day, having plaintiff's opposition in hand, but
refusing to consider it, the district court granted de-
fendants' motion for summary judgment, failing to
provide any legal reasoning or citation to law or
facts.FN1 To add injury to insult, the district court
awarded defense counsel $247,171.32 in attorneys'
fees. We conclude that the district court abused its
discretion in denying both the request for an exten-
sion of time and the motion to accept the late-filed
opposition, and erred in granting defendants' mo-
tion for summary judgment and in awarding attor-
neys' fees to defense counsel.

FN1. Ahanchian does not argue that we
should reverse the district court for its fail-
ure to provide any reasoning in its order
granting summary judgment. However, we
have held this alone is reversible error, be-
cause it precludes us from conducting a
meaningful review of the district court's
order. See Gov't Employees Ins. Co. v.
Dizol, 133 F.3d 1220, 1225 (9th Cir.1998)
(en banc) (noting that remand is appropri-
ate where the district court fails to “make a
sufficient record of its reasoning to enable
appellate review”). Nonetheless, we have
reviewed the district court record in its en-
tirety and reverse in part and affirm in part
the award of summary judgment in the
memorandum disposition filed concur-
rently with this opinion. We also vacate
the award of attorneys' fees.

I. FACTUAL AND PROCEDURAL BACK-
GROUND

These appeals arise from the creation of the
movie National Lampoon's TV: The Movie, theat-
rically released in November 2006. Unlike tradi-
tional films, this movie eschews plot or character
development, instead lampooning several high pro-

file television programs in a series of independent
comedic skits. This lawsuit involves the disputed
authorship of a number of these skits. Ahanchian
claims that ten skits he authored (and subsequently
copyrighted) either appear verbatim in the movie or
serve as the basis for skits included in the final ver-
sion of the movie.

*1256 Ahanchian filed a complaint on Septem-
ber 17, 2007 against Sam Maccarone (director and
writer of the film), Preston Lacy (writer and actor),
Xenon Pictures, Inc. (distributor), and CKrush, Inc.
(producer) asserting causes of action for copyright
infringement, breach of an implied contract, and
unfair competition in violation of the Lanham Act.
Apparently, Maccarone and Lacy were difficult to
locate. Defense counsel for Xenon Pictures, who
had been appointed by the district court to represent
Maccarone and Lacy, sought additional time to an-
swer Ahanchian's complaint on their behalf. Exhib-
iting the professional courtesy expected of officers
of the court, Ahanchian's counsel stipulated to an
extension of time-which stipulation the district
court then rejected.

On January 7, 2008, the district court issued its
scheduling order establishing, among other dead-
lines: November 18, 2008, as the date for the com-
mencement of trial; September 2, 2008, as the dis-
covery cut-off date; and September 15, 2008, as the
last day for hearing motions. Maccarone and Lacy
did not file their answer to the complaint until June
30, 2008. Because of Maccarone and Lacy's late en-
trance into the litigation, the parties entered into a
joint stipulation on July 9, 2008, seeking to extend
by twelve weeks all the deadlines established by the
scheduling order to allow more time for discovery.
The district court again denied the stipulated exten-
sion of time, finding that the parties had failed to
demonstrate good cause as to why discovery could
not be completed by September 2, 2008.

Because the district court's scheduling order set
September 15, 2008, as the last day for hearing mo-
tions, the local rules in force at the time made Au-
gust 25, 2008, the last date to file any motion for
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summary judgment. See C.D. Cal. Local R. 6-1
(2008) (requiring that any motion be filed within
twenty-one days before the hearing date). Though
there is no indication in the record that they did so,
the defendants assert that they informed Ahanchi-
an's counsel on August 6, 2008, that they would be
filing a motion for summary judgment. On August
25, 2008, the last possible day for filing, the de-
fendants moved for summary judgment seeking dis-
missal of all of Ahanchian's claims and for termin-
ating sanctions resulting from a discovery dispute.
These motions were accompanied by roughly 1,000
pages of supporting exhibits and declarations. Be-
cause the defendants chose to wait until the last day
to file their motions, the local rules operated to set a
deadline of September 2, 2008-the day after Labor
Day-for Ahanchian to review these materials and to
prepare and file his oppositions. Ahanchian, there-
fore, was left with a mere eight days, three over the
Labor Day weekend, to draft his oppositions to the
motions. See C.D. Cal. Local R. 7-9 (2008)
(requiring any opposition to be filed no later than
fourteen days before the hearing date);
Fed.R.Civ.P. 6(a)(1)(C) (extending deadlines by an
additional day where a deadline would otherwise
fall on a holiday). Also, Ahanchian's lead counsel
was scheduled to travel out of state on August 25 to
fulfil a previously-scheduled commitment.FN2

FN2. On appeal, Ahanchian's counsel re-
vealed that his trip was required because
he was serving as a duly-elected California
state delegate to a major political party's
national convention. See Cal. Elec.Code §
6201.

Given the already unreasonably strained dead-
lines, within which fell an out-of-state commitment
and Labor Day weekend, on August 28, 2008,
Ahanchian asked defense counsel to stipulate to a
one-week continuance of the hearing date for de-
fendants' motions, along with corresponding one-
week extensions of the deadlines for Ahanchian to
file oppositions and for defendants*1257 to reply.
Defense counsel refused to so stipulate. The very

next day, on August 29, 2008, Ahanchian filed an
ex parte application pursuant to Local Rule 7-19
seeking a one-week extension. Ahanchian recited as
good cause for the requested extension of time that:
(1) defendants had waited until the last day to file
their motions, choosing to file four days before the
Labor Day weekend, and with knowledge of
pending depositions; (2) the accompanying motions
and exhibits amounted to 1,000 pages of materials;
(3) Ahanchian's lead counsel had left the state on
August 25 on a prescheduled trip and would not be
returning until September 2; and (4) Ahanchian,
who was needed to respond to the motion, was also
out of town over Labor Day weekend. Ahanchian
noted that “[n]o party will suffer any prejudice”
should the court grant the continuance.

Defendants opposed the motion, arguing that
Ahanchian had failed to demonstrate “good cause.”
Specifically, they argued that Ahanchian's counsel
“knew (or should have known) that the motions
would be filed no later than August 25-and yet, for
reasons unexplained, this is precisely the date
plaintiff's counsel decided to travel ‘out of state.’
Why? No reason is offered.” In a footnote, the de-
fendants posed some hypothetical possibilities: “A
family emergency? A conflicting work-related pri-
ority? Or a vacation to Mexico? The point is, it is
not explained. Absence [sic ] explanation, good
cause cannot be discerned.” As for prejudice, de-
fendants made the weak and false arguments that
the requested continuance would give Ahanchian
“several weeks to prepare an Opposition,” and yet
defendants would have only one week to file their
reply. They also asserted that they would have “less
time to prepare for trial.” In point of fact, Ahanchi-
an had requested extensions of time to file both his
opposition and for the defendants' replies. Had
Ahanchian's request been granted, defendants
would have had the full time allowed by the local
rules to reply. Moreover, the trial was not sched-
uled to commence for another three months.

Ahanchian ultimately filed his opposition to the
summary judgment motion three days late, on
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September 5, 2008,FN3 at which time he also filed
an ex parte application seeking permission to make
the late filing.FN4 On September 8, 2008, defend-
ants responded by reiterating their opposition to
any extension of time, and urging the district court
to “ignore” the late opposition. They further sug-
gested that Ahanchian's counsel's representation
that he believed the deadline was September 4 was
disingenuous, and that Ahanchian had failed to ad-
equately explain the technical computer problems
that had resulted in the one-day delay.

FN3. Ahanchian's opposition to the Motion
for Terminating Sanctions was filed two
days earlier, on September 3.

FN4. In this application, Ahanchian's
counsel explained that his office had made
a calendaring error, and thus he erro-
neously believed that the oppositions were
not due until September 4, 2008. The truth
of this statement is supported by counsel's
earlier application seeking an extension of
the deadlines, which represented that
“Plaintiff's opposition papers are currently
due on September 4, 2008.” Neither de-
fense counsel nor the court chose to alert
counsel that he had misstated the deadline,
adding two days. Counsel also explained
he attempted to meet that erroneously-calcu-
lated deadline but “due to technical com-
puter circumstances beyond control,” he
could not file until September 5.

On September 10, 2008, in a three-paragraph
order, the district court granted defendants' sum-
mary judgment motion in full. It simultaneously
denied Ahanchian's ex parte motion, concluding,
without citing any record support, that Ahanchian,
“apparently*1258 not pleased with the court's rul-
ing,” had simply failed to file timely oppositions.
The court construed Ahanchian's September 5,
2008, ex parte application as a Federal Rule of
Civil Procedure 60(b) motion for reconsideration of
its denial of Ahanchian's August 29, 2008, request
for a one-week extension. The court then denied the

motion, citing three authorities: (1) a Fifth Circuit
decision concluding that the “inadvertent mistake”
of counsel was not a sufficient ground to excuse
missing a filing deadline; (2) a Sixth Circuit de-
cision rejecting “calendaring errors” as justification
for reconsideration; and (3), finally, an inapposite
Ninth Circuit decision that suggests a party should
sue its lawyer for malpractice rather than bring a
Rule 60(b)(1) motion when it comes to regret an ac-
tion based on erroneous legal advice.

Meanwhile, in its summary judgment order, the
court correctly observed that Ninth Circuit preced-
ent bars district courts from granting summary
judgment simply because a party fails to file an op-
position or violates a local rule, and also correctly
cited its obligation to analyze the record to determ-
ine whether any disputed material fact was present.
It then effectively flouted both legal principles,FN5

stating that it had reviewed only the defense evid-
ence, even though it knew the opposition papers
were already filed, having ruled upon the accompa-
nying motion for a late filing. Unsurprisingly,
based on only defendants' version of the facts, the
court concluded that defendants were not liable on
any claim and granted judgment in their favor.

FN5. For example, even without consider-
ing the late-filed opposition papers, the re-
cord then before the district court included
the certificates of copyright registration,
which are prima facie evidence of owner-
ship and which should have precluded an
award of summary judgment on Ahanchi-
an's copyright claims.

Ahanchian timely appeals the district court's
procedural rulings, the grant of summary judgment,
and the award of attorneys' fees.

II. STANDARD OF REVIEW
[1][2] The district court's denial of an extension

of time pursuant to Federal Rule of Civil Procedure
6(b) is reviewed for abuse of discretion, see Kyle v.
Campbell Soup Co., 28 F.3d 928, 930 (9th
Cir.1994), as is a court's denial of a Rule 60(b) mo-
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tion, see United States v. Asarco Inc., 430 F.3d 972,
978 (9th Cir.2005). Accordingly, we reverse where
the district court applied the incorrect legal rule or
where the district court's application of the law to
the facts was: (1) illogical; (2) implausible; or (3)
without support in inferences that may be drawn
from the record. United States v. Hinkson, 585 F.3d
1247, 1262 (9th Cir.2009) (en banc).

III. DISCUSSION
Ahanchian argues that the district court abused

its discretion first in denying his request for a one-
week extension of time to file his opposition to de-
fendants' summary judgment motion and then in
denying his application to file that opposition late.
We agree.

A.
[3][4] Federal Rule of Civil Procedure 6(b)(1)

provides:

(1) In General. When an act may or must be done
within a specified time, the court may, for good
cause, extend the time:

(A) with or without motion or notice if the
court acts, or if a request is made, before the
original time or its extension expires; or

(B) on motion made after the time has expired
if the party failed to act because of excusable
neglect.

Fed.R.Civ.P. 6(b)(1). This rule, like all the
Federal Rules of Civil Procedure, “[is] to *1259 be
liberally construed to effectuate the general purpose
of seeing that cases are tried on the merits.”
Rodgers v. Watt, 722 F.2d 456, 459 (9th Cir.1983)
(quoting Staren v. American Nat'l Bank & Trust Co.
of Chicago, 529 F.2d 1257, 1263 (7th Cir.1976));
see also Fed.R.Civ.P. 1 (“[The Federal Rules]
should be construed and administered to secure the
just, speedy, and inexpensive determination of
every action and proceeding.”). Consequently, re-
quests for extensions of time made before the ap-
plicable deadline has passed should “normally ... be

granted in the absence of bad faith on the part of
the party seeking relief or prejudice to the adverse
party.” 4B Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 1165 (3d ed.
2004).

[5] The circumstances of Ahanchian's predica-
ment clearly demonstrate the “good cause” required
by Rule 6(b)(1). “Good cause” is a non-rigorous
standard that has been construed broadly across
procedural and statutory contexts. See, e.g., Veneg-
as-Hernandez v. Sonolux Records, 370 F.3d 183,
187 (1st Cir.2004); Thomas v. Brennan, 961 F.2d
612, 619 (7th Cir.1992); Lolatchy v. Arthur Mur-
ray, Inc., 816 F.2d 951, 954 (4th Cir.1987). To be-
gin with, Ahanchian faced an exceptionally con-
strained deadline resulting from the peculiar dic-
tates of the local rules for the Central District of
California. FN6 Compounding the problem, this
deadline followed immediately upon Labor Day
weekend-during which even the federal courts are
closed. By taking advantage of the unusual local
rules, defendants cut Ahanchian's time to respond
to two dispositive motions to five business days and
three days over the holiday weekend. See
Fed.R.Civ.P. 6(a)(1)(C). As was certainly neither
unreasonable nor unexpected, both Ahanchian and
his attorney were out of town over Labor Day
weekend, and, moreover, as he informed the district
court, Ahanchian's lead counsel was out-of-state in
fulfillment of a previously-scheduled commitment
from the day defendants chose to file their motions
through the day the responses were due.FN7

FN6. Like the rules in several districts in
this circuit, the Central District Local
Rules establish deadlines for filing motions
and oppositions by counting backwards
from an established hearing date. In 2008,
Central District of California Local Rule
6-1 provided that any motion had to be
filed “not later than twenty-one (21) days
before the date set for hearing.” C.D. Cal.
Local R. 6-1 (2008). Similarly, Central
District Local Rule 7-9 governed the filing
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of oppositions and provided that any op-
position had to be filed “not later than
fourteen (14) days before the date desig-
nated for the hearing of the motion.” C.D.
Cal. Local R. 7-9 (2008). As a result,
where the movant chose to file a motion
twenty-one days before the hearing-the last
day allowed by local rules-the nonmovant
has a mere seven days to file an opposi-
tion. This abbreviated timeline is unusual;
every other district in this circuit guaran-
tees nonmovants at least fourteen days to
file an opposition to a motion. See D. Ariz.
Local R. 56.1(d); D. Alaska Local R.
7.1(e); E.D. Cal. Local R. 78-230(b); N.D.
Cal. Local R. 7-2(a), 7-3(a); S.D. Cal. Loc-
al R. 7.1(e)(1), (2); D. Guam Local R.
7.1(d); D. Hawaii Local R. 7.2(a), 7.4; D.
Idaho Local R. 7.1(c); D. Mont. Local R.
7.1(d)(1)(B); D. Nevada Local R. 7.2(b);
D.N. Mariana Islands Local R. 7.1(c)(2);
D. Oregon Local R. 7.1(f); E.D. Wash.
Local R. 7.1(c); W.D. Wash. Local R.
7(d)(3).

FN7. Even without the revelation that
Ahanchian's lead counsel's absence was
due to his position as an elected delegate to
a major political party's national conven-
tion, his lack of availability due to a previ-
ously planned trip is a reasonable basis for
seeking an extension of time. As Supreme
Court Justice David Brewer once recog-
nized, attorneys have an obligation as pro-
fessionals to assume positions of important
social responsibility. See David J. Brewer,
The Ideal Lawyer, Atlantic Monthly,
November 1906, at 587, 598 (“[T]he true
lawyer never forgets the obligations which
he as a lawyer owes to the republic, ... he
always remembers that he is a citizen.”).
Moreover, attorneys, like everyone else,
have critical personal and familial obliga-
tions that are particularly acute during hol-
idays. It is important to the health of the

legal profession that attorneys strike a bal-
ance between these competing demands on
their time. See Patrick J. Schiltz, On Being
a Happy, Healthy, and Ethical Member of
an Unhappy, Unhealthy, and Unethical
Profession, 52 Vand. L.Rev. 871, 889-90
(1999).

*1260 Critically, the record is devoid of any in-
dication either that Ahanchian's counsel acted in
bad faith or that an extension of time would preju-
dice defendants. To the contrary, the record reflects
that Ahanchian's counsel acted conscientiously
throughout the litigation, promptly seeking exten-
sions of time when necessary and stipulating to de-
fendants' earlier request for an extension of time to
file their answer and to the twelve-week extension
due to two defendants' late appearances. Moreover,
defendants' argument that they would be prejudiced
by only having a week to reply while Ahanchian
would have had several weeks to draft an opposi-
tion is unpersuasive and neglects the fact that in the
overwhelming majority of districts, more time is
given for drafting oppositions than for drafting
replies. See, e.g., N.D. Cal. Local R. 7-3(a), (c);
S.D. Cal. Local R. 7.1(e)(1), (2). Had the district
court had any doubts about the veracity or good
faith of Ahanchian's counsel, or been worried about
prospective prejudice, it could have held an eviden-
tiary hearing or sought more information; instead,
without support in the record, it summarily denied
Ahanchian's request.

The record shows that Ahanchian's requested
relief was reasonable, justified, and would not res-
ult in prejudice to any party. The district court nev-
ertheless denied Ahanchian's motion, thus effect-
ively dooming Ahanchian's case on the impermiss-
ible ground that he had violated a local rule. Be-
cause Ahanchian clearly demonstrated the “good
cause” required by Rule 6, and because there was
no reason to believe that Ahanchian was acting in
bad faith or was misrepresenting his reasons for
asking for the extension, the district court abused
its discretion in denying Ahanchian's timely mo-
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tion.

B.
[6][7] We next turn to the district court's denial

of Ahanchian's September 5, 2008, ex parte applic-
ation to allow his late-filed opposition, which the
court construed as a Rule 60(b) motion for recon-
sideration of its denial of Ahanchian's Rule 6 mo-
tion for an extension. Rule 60(b) provides that a
court “may relieve a party or its legal representative
from a final judgment, order, or proceeding” on the
basis of “mistake, inadvertence, surprise, or excus-
able neglect.” Fed.R.Civ.P. 60(b). The court denied
Ahanchian's application after concluding that Ahan-
chian had not demonstrated “excusable neglect.” In
so doing, however, the district court failed to cite
the correct legal standard, applying an incorrect
legal standard for deciding Rule 60(b) motions.FN8

FN8. Defendants assert that Ahanchian
waived this argument because he did not
state in his application that he was relying
on the “excusable neglect” standard or cite
Rule 60(b). Defendants are correct that a
party will be deemed to have waived any
issue or argument not raised before the dis-
trict court. Ritchie v. United States, 451
F.3d 1019, 1026 n. 12 (9th Cir.2006).
However, this general rule “does not apply
where the district court nevertheless ad-
dressed the merits of the issue” not expli-
citly raised by the party. Blackmon-Malloy
v. U.S. Capitol Police Bd., 575 F.3d 699,
707 (D.C.Cir.2009); see also Citizens
United v. F.E.C., --- U.S. ----, 130 S.Ct.
876, 888, --- L.Ed.2d ---- (2010). Here,
despite Ahanchian's understandable failure
to explicitly reference the excusable neg-
lect standard in what he thought was a mo-
tion for late filing, and not a Rule 60(b)
motion, the district court chose to construe
his application as one brought pursuant to
Rule 60 and purported to apply the excus-
able neglect standard. Ahanchian did not
waive his argument that the district court

abused its discretion in its application of
Rule 60.

*1261 [8] To determine whether a party's fail-
ure to meet a deadline constitutes “excusable neg-
lect,” courts must apply a four-factor equitable test,
examining: (1) the danger of prejudice to the op-
posing party; (2) the length of the delay and its po-
tential impact on the proceedings; (3) the reason for
the delay; and (4) whether the movant acted in good
faith. Pioneer Inv. Servs. Co. v. Brunswick Assocs.
Ltd. P'ship, 507 U.S. 380, 395, 113 S.Ct. 1489, 123
L.Ed.2d 74 (1993); Briones v. Riviera Hotel &
Casino, 116 F.3d 379, 381 (9th Cir.1997) (adopting
this test for consideration of Rule 60(b) motions).
Through other decisions, including Bateman v. U.S.
Postal Serv., 231 F.3d 1220 (9th Cir.2000), and
Pincay v. Andrews, 389 F.3d 853 (9th Cir.2004) (en
banc), we have further clarified how courts should
apply this test.

In Bateman, we concluded that when consider-
ing a Rule 60(b) motion a district court abuses its
discretion by failing to engage in the four-factor Pi-
oneer/ Briones equitable balancing test. Bateman,
231 F.3d at 1223-24. Bateman's counsel had left the
country before filing an opposition to the Postal
Service's summary judgment motion, allowed the
deadline to pass while abroad, failed to file any mo-
tions for extensions of time, and failed to contact
the district court for sixteen days after he returned
because of “jet lag and the time it took to sort
through the mail.” Id. at 1223. Because the district
court had already awarded summary judgment to
the Postal Service, Bateman moved to set aside the
judgment pursuant to Rule 60(b). Id. The district
court, without mentioning the Pioneer/ Briones test,
denied the motion after considering only facts relat-
ing to the reason for Bateman's delay-the third Pi-
oneer/ Briones factor. Id. at 1224. We concluded
that the district court had failed to engage in the
equitable analysis mandated by Pioneer and Bri-
ones, and, by ignoring three of the four Pioneer/
Briones factors, had abused its discretion in deny-
ing Bateman's Rule 60(b) motion. Id.; see also
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Lemoge v. United States, 587 F.3d 1188, 1192 (9th
Cir.2009) (“We conclude that the district court did
not identify the Pioneer- Briones standard or cor-
rectly conduct the Pioneer- Briones analysis and
that this was an abuse of discretion.”).

In Pincay, we held that courts engaged in bal-
ancing the Pioneer/ Briones factors may not apply
per se rules. Pincay, 389 F.3d at 855 (“We now
hold that per se rules are not consistent with Pion-
eer.”). Defendants, who had filed their notice of ap-
peal twenty-four days late, asserted that their tardy
filing resulted from a calendaring mistake caused
by attorneys and paralegals misapplying a clear leg-
al rule. See id. Applying the same four-factor balan-
cing test as required under Federal Rule of Civil
Procedure 60(b), the district court found that de-
fendants' neglect was excusable under Federal Rule
of Appellate Procedure 4(a)(5). See id. Sitting en
banc, we rejected the plaintiffs' contention that the
district court had abused its discretion in ruling for
defendants. We concluded that, while the calendar-
ing mistake was not a “compelling excuse,” be-
cause of the “nature of the contextual analysis and
the balancing of the factors adopted in Pioneer,”
courts applying the Pioneer/ Briones test cannot
create or apply any “rigid legal rule against late fil-
ings attributable to any particular type of negli-
gence.” Id. at 860.

The district court's failure to apply Ninth Cir-
cuit precedent, particularly the rules set forth in
Bateman and Pincay, to Ahanchian's Rule 60(b)
motion was error. Just like the district court in
Bateman, the district court here neither cited nor
applied the Pioneer/ Briones test, but instead based
its decision solely on whether the reason for the
delay-the third Pioneer/ Briones factor-could estab-
lish excusable neglect. By ignoring the other three
factors, the district court abused its *1262 discre-
tion. See Bateman, 231 F.3d at 1224. The district
court then compounded its legal error by conclud-
ing that “a calendaring mistake is the type of
‘inadvertent mistake’ that is not entitled to relief
pursuant to Rule 60(b)(1),” impermissibly adopting

a per se rule in applying the Pioneer/ Briones bal-
ancing test. See Pincay, 389 F.3d at 859-60.

[9] The district court's errors are particularly
troublesome because our application of the correct
equitable analysis convinces us that Ahanchian's
delay was the result of excusable neglect. See Bate-
man, 231 F.3d at 1224 & n. 3. We start by recog-
nizing that “Rule 60(b) is ‘remedial in nature and ...
must be liberally applied.’ ” TCI Group Life Ins. v.
Knoebber, 244 F.3d 691, 696 (9th Cir.2001)
(quoting Falk v. Allen, 739 F.2d 461, 463 (9th
Cir.1984)). With this standard in mind, we con-
clude that all four Pioneer/ Briones factors favor
Ahanchian. First, the defendants would not have
been prejudiced by a week's delay in the filing of
the opposition and a concomitant week extension to
file a reply. At most, they would have won a quick
but unmerited victory, the loss of which we do not
consider prejudicial. Cf. Bateman, 231 F.3d at 1225
(finding insufficient prejudice where defendants
“would have lost a quick victory and, should it ulti-
mately have lost the summary judgment motion ...
would have to reschedule the trial date”). Second,
the length of the delay was a mere three days; filing
the opposition then would not have adversely af-
fected either the summary judgment hearing date,
which was ten days away, or the trial, which was
two and a half months away. Compare id. (finding
a delay of over a month “not long enough to justify
denying relief”). Third, while a calendaring mistake
caused by the failure to apply a clear local rule may
be a weak justification for an attorney's delay, we
have previously found the identical mistake to be
excusable neglect. See, e.g., Pincay, 389 F.3d at
860. In fact, in Bateman, the attorney's reasons for
his nearly month-long delay, the need to recover
from jet lag and to review mail, were far less per-
suasive. Yet, we concluded that excusable neglect
was established. Bateman, 231 F.3d at 1225.
Fourth, there is no indication that Ahanchian's fail-
ure to file the opposition on time was the result of
bad faith. Ahanchian's counsel displayed his
(mistaken) belief that the oppositions were due on
September 4, 2008, in his initial request for an ex-
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tension of time. Thus, his reliance on the calendar-
ing mistake was not a bad-faith, post-hoc rationaliz-
ation concocted to secure additional time. Ahanchi-
an's counsel had no history of missing deadlines or
disobeying the district court's orders; in fact, he
demonstrated a sensitivity to the court's orders and
deadlines by promptly seeking extensions of time
where necessary. We have found good faith in situ-
ations where attorneys acted far less diligently and
conscientiously. See id. (“[Counsel] showed a lack
of regard for his client's interests and the court's
docket. But there is no evidence that he acted with
anything less than good faith.”).

By failing to apply the Pioneer/ Briones equit-
able balancing test and instead adopting an imper-
missible per se rule, the district court abused its
discretion. See Lemoge, 587 F.3d at 1193 (citing
Hinkson, 585 F.3d at 1261). Applying the correct
legal standard, we conclude that Ahanchian's coun-
sel sufficiently established that his failure to timely
file the opposition to summary judgment was the
result of excusable neglect, and that the motion to
allow the late opposition should have been granted.

C.
Perhaps contributing to the district court's er-

rors and certainly compounding the harshness of its
rulings, defense counsel*1263 disavowed any nod
to professional courtesy, instead engaging in hard-
ball tactics designed to avoid resolution of the mer-
its of this case. We feel compelled to address de-
fense counsel's unrelenting opposition to Ahanchi-
an's counsel's reasonable requests. Our adversarial
system depends on the principle that all sides to a
dispute must be given the opportunity to fully ad-
vocate their views of the issues presented in a case.
See Indep. Towers of Wash. v. Washington, 350
F.3d 925, 929 (9th Cir.2003); Iva Ikuko Toguri
D'Aquino v. United States, 192 F.2d 338, 367 (9th
Cir.1951). Here, defense counsel took knowing ad-
vantage of the constrained time to respond created
by the local rules, the three-day federal holiday, and
Ahanchian's lead counsel's prescheduled out-
of-state obligation. Defense counsel steadfastly re-

fused to stipulate to an extension of time, and when
Ahanchian's counsel sought relief from the court,
defense counsel filed fierce oppositions, even ac-
cusing Ahanchian's counsel of unethical conduct.
Such uncompromising behavior is not only incon-
sistent with general principles of professional con-
duct, but also undermines the truth-seeking function
of our adversarial system. See Cal. Attorney
Guidelines of Civility & Professionalism § 1 (“The
dignity, decorum and courtesy that have tradition-
ally characterized the courts and legal profession of
civilized nations are not empty formalities. They
are essential to an atmosphere that promotes justice
and to an attorney's responsibility for the fair and
impartial administration of justice.”); see also Mar-
cangelo v. Boardwalk Regency, 47 F.3d 88, 90 (3d
Cir.1995) (“We do not approve of the ‘hardball’
tactics unfortunately used by some law firms today.
The extension of normal courtesies and exercise of
civility expedite litigation and are of substantial be-
nefit to the administration of justice.”).

Our adversarial system relies on attorneys to
treat each other with a high degree of civility and
respect. See Bateman, 231 F.3d at 1223 n. 2 (“[A]t
the risk of sounding naive or nostalgic, we lament
the decline of collegiality and fair-dealing in the
legal profession today, and believe courts should do
what they can to emphasize these values.”);
Peterson v. BMI Refractories, 124 F.3d 1386, 1396
(11th Cir.1997) (“There is no better guide to pro-
fessional courtesy than the golden rule: you should
treat opposing counsel the way you yourself would
like to be treated.”). Where, as here, there is no in-
dication of bad faith, prejudice, or undue delay, at-
torneys should not oppose reasonable requests for
extensions of time brought by their adversaries. See
Cal. Attorney Guidelines of Civility & Prof. § 6.

CONCLUSION
The district court abused its discretion in deny-

ing Ahanchian's request for a one-week extension
to file his opposition and erred in denying Ahanchi-
an's motion to allow a three-day late-filed opposi-
tion it construed as a Rule 60(b) motion.FN9 Ac-
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cordingly, we REVERSE the district court's grant
of summary judgment, vacate the district court's
award of attorneys' fees, and REMAND this case
for further proceedings.

FN9. The district court also stated in a
footnote that the denial was, in the altern-
ative, based on a lack of good cause. This
conclusion was also an abuse of discretion,
as the above discussion demonstrates.

C.A.9 (Cal.),2010.
Ahanchian v. Xenon Pictures, Inc.
624 F.3d 1253, 2010 Copr.L.Dec. P 29,994, 77
Fed.R.Serv.3d 1253, 10 Cal. Daily Op. Serv.
13,936

END OF DOCUMENT
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Footnotes
1 This discovery conference resulted in extension of the fact and expert discovery deadlines to April 23, 2019 and June

17, 2019, respectively. (Doc. No. 76 ¶ 7.)
2 The only restrictions the Court had placed on the deposition was that it be taken over the course of one day, in two-hour

blocks, with 30-minute breaks, and for seven hours, exclusive of breaks. Because Defendant did not seek a protective
order despite the opportunity the Court had provided, there were no substantive restrictions on the deposition aside from
the standard restrictions applicable to all depositions.

3 Unless otherwise noted, all citations to documents filed on the CM/ECF docket refer to the electronic page numbers
generated by the CM/ECF system, not to the document’s original pagination. However, citations to the Gardner deposition
transcript refer to the transcript’s original page numbers.

4 The cold typewritten words of the deposition transcript fail to do justice to the truly hostile environment Chovanes
created at the deposition. To be sure, the transcript conveys great tension and hostility, but the video shows the
true story. The Court has reviewed each of the 128 video clips Plaintiff submitted in support of its sanctions motion.
Chovanes’s aggressive, argumentative, accusatory, and hostile tone of voice greatly amplified the thick tension and
hostile atmosphere of the room even beyond what the transcript conveys.

5 Because the Court’s imposition of sanctions will necessarily require discussion of the specific conduct and findings
thereon, the specifics of these 133 examples—and other examples the Court found in the transcript—will be set forth in
greater detail in Part III below. In addition to these 128 clips, the full deposition transcript evidences other instances of
Chovanes’s unjustified obstructive, cantankerous behavior.

6 As an initial matter, this was not a leading question. The question sought confirmation or denial of the nature of the
document Ryan referenced. But in any event, of course Ryan was allowed to ask leading question of Gardner, who
was a witness identified with an adverse party. Fed. R. Evid. 611(c)(2). This objection and admonition was frivolous,
unnecessary, and another example of the frivolous and incessant haranguing Ryan endured throughout the deposition.
(See also Doc. No. 93-6 at 79:11-12; 103:12-13.)

7 In fact, Ryan’s question was exceeding simple.
8 Of Course, lay witnesses—like Gardner was—may provide opinion testimony if the opinion is “(a) rationally based on the

witness’s perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and (c)
not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.” Fed. R. Evid. 701. In any
event, even if Gardner’s testimony eventually would not be admissible at trial, Rule 30(c)(2) nonetheless did not allow
Chovanes to instruct Gardner to not answer or to completely preclude questions that called for opinion testimony. The
testimony should have proceeded subject to the objection. These are basic principles that are not confusing, ambiguous,
or subject to differing interpretations.

9 Chovanes began the deposition by insisting that Ryan produce the Rule 30(b)(6) deposition notice and enter it into the
deposition record. This Court is not aware of any requirement for such a procedure. Nonetheless, Chovanes refused
to allow Gardner to answer questions until Ryan produced the notice (Doc. No. 93-6 at 14:16-17; 14:21-22; 15:7-10;
16:8-16) and threatened to terminate the deposition if he did not do so (id. at 14:32-15:4). Apparently seeing that he
would get nowhere without capitulating to Chovanes’s demand, Ryan finally yielded and marked the notice as an exhibit.
(Id. at 17:7-13.)

10 While she herself demanded she not be interrupted and be allowed to finish statements (see, e.g., Doc. No. 93-6 at
10:5-6; 13:16-18; 151:13-14, 174:16-20), Chovanes repeatedly interrupted Ryan and did not allow him the same courtesy
(see, e.g., id. at 26:21-22; 27:1-2; 62:9-11; 160:11-14).

11 Of course basic foundational or background information is plainly a proper area to question a witness.
12 Chovanes repeatedly pushed this Rule 30(b)(6) deposition notice scope issue, which was neither a valid basis for

objecting nor instructing Gardner to not answer questions. The Court addresses this issue of Chovanes’s dubious
instructions elsewhere in this Order.

13 This Court issued no orders limiting the substantive scope of the deposition. Although this Court provided Defendant
the opportunity to file a motion for a protective order for this very deposition (see Doc. No. 82 ¶ 2), Defendant failed to
eve file any such motion.
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14 Docket Entry 47 was Defendant’s opposition to Plaintiff’s motion for leave to file a third amended complaint. Docket Entry
47-3 contained ten color photographs attached as exhibits to the opposition. The opposition included a declaration signed
by Chovanes, stating that these specific exhibits were “true and correct copies of images of products and invoices that
LaJolla [sic] provided Avidas in discovery.” (Doc. No. 47-1 ¶ 27.) Here, Chovanes challenges the very exhibits her own
client filed on the case docket.

15 Of course Ryan had no reason not to ask about the document since Chovanes had admittedly not marked it as covered
by the general Protective Order that covered the confidentiality of documents and information in this litigation. (See Doc.
No. 63.) Regardless, to appease Chovanes, Ryan hung up the telephone call with his client. (Id. at 176:7-8.) But after
briefly discussing the document, Chovanes conceded it was not covered by the Protective Order after all. (Id. at 177:3-7.)

16 This is yet another example of an unnecessary diatribe that wastefully consumed Ryan’s available deposition time. The
email communication in question was a forwarded message from Kuchta (Defendant’s buyer) to Gardner (Defendant’s
founder).

17 (But see Doc. No. 82 ¶ 1.)
18 (But see id.)
19 The video clip shows Chovanes standing and leaning across the examination table with her arm half extended across the

table. At the sanctions hearing, Chovanes briefly mentioned displeasure with the videographer’s choice of camera angles.
However, the camera was placed directly in front of Gardner and did not show either of the attorneys until Chovanes
stood up and leaned across the table and into the video frame. The video angle is standard, and the Court finds nothing
questionable about the videographer’s positioning of the camera.

20 Although a finding of bad faith is not required for Rule 30(d)(2) sanctions, this Court expressly finds Chovanes’s impeding,
delaying, and frustrating Gardner’s fair examination was in bad faith. (See, infra, Part III(E).)

21 However, this conclusion does not end the section 1927 analysis. Because subjective bad faith is relevant to both section
1927 sanction and “inherent powers” sanctions, the Court will discuss Chovanes’s subjective bad faith below.

22 Accord Grochocinski v. Mayer Brown Rowe & Maw LLP, 452 B.R. 676, 686 (N.D. Ill. 2011) (exercising discretion to
impose section 1927 sanctions for counsel’s unprofessional and childish behavior because plaintiff’s counsel, during
plaintiff’s deposition, repeatedly obstructed questioning with improper interruptions, objections, insults, and accusations
that defendants' motions were fraud.); Unique Concepts, Inc. v. Brown, 115 F.R.D. 292 (S.D.N.Y. 1987) (finding attorney
was personally liable, without reimbursement from client, for costs of deposition of plaintiff where counsel’s “contentious,
abusive, obstructive, scurrilous, and insulting conduct” resulting in comments and statements other than objections to
form of question apparent on 132 out of 147 pages of deposition transcript, constituted bad faith, intended to harass and
delay and reflected willful disregard for orderly process of justice.); Brignoli v. Balch, Hardy & Scheinman, Inc., 126 F.R.D.
462, 466-67 (S.D.N.Y. 1989), modified, 1989 U.S. Dist. LEXIS 14190 (S.D.N.Y. Nov. 30, 1989) (finding attorney was
subject to sanctions for discovery behavior in asking repetitive questions, making improper objections and directing clients
not to answer proper questions, and made speaking objections even after court expressly prohibited them, resulting in
deposition proceeding lasting hours longer than necessary.)

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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I. Introduction to Oregon State Court Civil Motions

There are dozens of different types of civil motions.  This CLE focuses on the four most 
common motions you will likely come across in state court: ORCP 21 Motions, ORCP 23 
Motion to Amend, Discovery Motions, and ORCP 47 Summary Judgment Motion. 

A. Applicable Rules

i. Review and be familiar with Oregon Rules of Civil Procedure (ORCP),
Uniform Trial Court Rules (UTCR), and Supplemental Local Rules
(SLR) for the county of filing.

ii. Review UTCR 5.010 for when conferral is required prior to filing a
motion, and the certificate of compliance.

Conferral is required for motions under ORCP 21A(1)-(7), 23,
and 36-46. UTCR 5.010. See Anderson v. State Farm Mutual
Auto Ins. Co., 217 Or App 592, 595-96, 177 P3d 31 (2008)
(court held defendant’s violation of conferral request in UTCR
5.010 compelled denial of its motion to dismiss; futility in
conferral was no excuse).

Certificate of compliance must state either that the parties
conferred or contain facts showing good cause for not conferring.

iii. Be familiar with ORCP 10 for computing time periods.

iv. Make sure you pay the correct filing fee, if any, or risk the filing being
rejected.  The 2023 circuit court fee schedule is located at:
https://www.courts.oregon.gov/Documents/2022_CircuitFeeSchedule_pu
blic_eff-2022-01-01.pdf

v. Review UTCR 5.100 for submission of proposed order on motions.

vi. Make sure your motion complies with UTCR 5.050 by stating whether
oral argument is requested, estimated time for oral argument, and whether
official court reporting services are requested.  If you are requesting
telecommunication, make sure you comply with UTCR 5.050(2).

B. Available Resources

i. Oregon State Bar Barbooks, e.g., Oregon Civil Pleading and Litigation
(2020 ed.).

ii. Multnomah County:

Multnomah County Attorney Reference Manual
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The Attorney Reference Manual is updated regularly and 
provides an extremely valuable resource on practices and 
procedures in Multnomah County.  It also provides sample 
motions and forms to be used in Multnomah County. 

https://www.courts.oregon.gov/courts/multnomah/go/Documents
/ARM.pdf 

 The Civil Motion Panel Statement of Consensus Multnomah 
County judges have compiled an explanation of rulings on a 
variety of issues that arise in the civil cases that come before 
them. The statement of consensus is a good reference point for 
motions and responses under consideration. 
https://mbabar.org/assets/documents/multnomah%20county%20
motion%20panel%20consensus%20statement%20august%20201
8.pdf 

iii. Clackamas County: 

 Clackamas Court Circuit Court Reference Manual  - The 
Reference Manual is similar to Multnomah County’s Attorney 
Reference manual and provides valuable resource on practices 
and procedures in Clackamas County Circuit Court.  
https://www.courts.oregon.gov/courts/clackamas/resources/Docu
ments/ClackamasCountyCircuitCourtReferenceGuide.pdf  

iv. Court Clerks and Judicial Assistants:  If you cannot find the answer in the 
rules, the court clerks and judicial assistants (if your matter is assigned to 
a judge) are very helpful.   

C. Practice Tips 

i. Create a Motions bank for different types of motions. 

 Ask others in your office or your mentors for samples of good 
motions, responses, and replies. 

 Check OECI (state court) or Pacer (federal court) in your free 
time to add to your motions bank.  

ii. Make sure you are relying on the most up-to-date rules and resources.  
There have been many recent changes to the rules, especially with e-
Court.   

iii. Just because you can file a motion does not mean you should.  Some 
types of motions are particularly frowned upon by the court and should 
only be brought when absolutely necessary.   
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II. ORCP 21 Motions Against Pleadings 

A. Motions to Dismiss – ORCP 21 A 
i. Motions to dismiss are used by defendants to eliminate claims for relief or an 

entire action, or, by plaintiffs to eliminate affirmative defenses. ORCP 21 A 
specifies the following grounds for dismissal: 

 
1. Lack of jurisdiction over the subject matter; 
2. Lack of jurisdiction over the person; 
3. There is another action pending between the same parties for 

the same cause; 
4. Plaintiff does not have legal capacity to sue; 
5. Insufficiency of summons or process, or insufficiency of service; 
6. The party asserting the claim is not the real party in interest; 
7. Failure to join a party under ORCP 29; 
8. Failure to state ultimate facts sufficient to constitute a claim; and 
9. The pleading shows that the action has not been commenced within 

the applicable statute of limitation. 

ii. Unlike the other ORCP 21A motions, motions to dismiss brought under 
ORCP A(8)(Failure to state a claim) and A(9) (statute of limitations) are 
limited to the face of the complaint.  In other words, these motions cannot be 
supported by matters outside the pleading, including affidavits, declarations, 
and other evidence.  See Deep Photonics Corp. v. LaChapelle, 282 Or App 
533, 548, 385 P2d 1126 (2016), rev den 361 Or 425 (2017); Kastle v. Salem 
Hospital, 284 Or App 342, 344, 392 P3d 374 (2017).   

iii. Defenses Waived if Not Raised-Certain defenses are waived if not raised by 
motion before pleading, or in the first responsive pleading.  

• ORCP 21 G(1) – Lack of jurisdiction over the person, 
insufficiency of summons or process, insufficiency of service, 
another action pending between the same parties on the same 
cause.  These defenses are waived if not raised in the party’s first 
appearance.   

• ORCP 21 G(2) – Plaintiff lacks capacity to sue, not real party in 
interest, and statute of limitations.  These defenses are waived if it 
is neither made by motion nor included in a responsive pleading 
or, in limited circumstances, amendment thereof. 

iv. Practice Tip: Consider whether the ORCP 21 A motion to dismiss will 
result in dismissal with or without prejudice if granted.  If you want the 
court to dismiss the claim or action with prejudice, make sure you so 
state in your motion and order.  If the order is silent as to whether the 
dismissal is with or without prejudice, then the dismissal shall be 
treated as without prejudice. 
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B. Other ORCP 21 Motions 

i. ORCP 21 B provides for a motion for judgment on the pleadings after 
the pleadings are closed and in advance of trial. See Simpkins v. Connor, 
210 Or App 224, 228, 150 P3d 417 (2006); Beason v. Harcleroad, 105 Or 
App 376, 379-80, 805 P2d 700 (1991). The court may enter judgment on 
the pleadings if the allegations show the nonmoving party cannot prevail 
as a matter of law. ORCP 21 B; Rowlett v. Fagan, 358 Or 639, 649, 369 
P3d 1132 (2016); Lehman v. Bielenberg, 257 Or App 501, 508, 307 P3d 
478 (2013); Pendergrass v. Fagen, 218 Or App 533, 537, 180 P3d 110 
(2008), rev den, 344 Or 670 (2008) (court did not err in granting 
plaintiff’s motion for judgment on the pleadings in FED action). 

ii. ORCP 21 D Motion to Make More definite and certain: Use ORCP 21 
D to “require the pleading to be made definite and certain by amendment 
when the allegations of a pleading are so indefinite or uncertain that the 
precise nature of the charge, defense, or reply is not apparent.” See 
Stewart v. Kids Incorporated of Dallas, Or., 245 Or App 267, 272, 286, 
261 P3d 1272 (2011), rev dismissed, 353 Or 104 (2012) (affirmed 
dismissal where complaint failed to allege facts to show why defendants 
were on reasonable notice of unreasonable risk of harm). 

iii. ORCP 21 E Motion to Strike: Use ORCP 21 E(1) to strike any sham, 
frivolous, or irrelevant pleading or defense or any pleading containing 
more than one claim or defense not separately stated. Use ORCP 21 E(2) 
to strike redundant matter from the complaint.   

• A “sham” allegation appears false on the face of the pleading and 
may be stricken. Rowlett v. Fagan, 262 Or App 667, 682, 327 P3d 1 
(2014), aff’d in part, rev’d in part, 358 Or 639 (2016); Kashmir 
Corp. v. Nelson, 37 Or App 887, 891, 588 P2d 133 (1978); Warm 
Springs Forest Products Ind. v. EBI Co., 300 Or 617, 619 n 1, 716 P2d 
740 (1986) (“Good in form but false in fact; * * * a pretense because 
it is not pleaded in good faith.”). 

• A “frivolous” pleading under ORCP 21 B “is one which, although 
true in its allegations, is totally insufficient in substance.” See 
Kashmir Corp. v. Nelson, 37 Or App 887, 892, 588 P2d 133 (1978)  

• An “irrelevant” pleading pertains to matters that “are not logically or 
legally germane to the substance of the parties’ dispute.” Ross and 
Ross, 240 Or App 435, 440-41, 246 P3d 1179 (2011). A pleading 
may be stricken as either frivolous or irrelevant if it is legally 
insufficient. Id at 440. 
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iv. Practice Tips 
 

• Conferral is required for all ORCP 21 motions except for motions 
brought under ORCP 21 A(8)(failure to state a claim) and ORCP 21 
A(9)(statute of limitations).  

• If you are filing an ORCP 21 D motion to make more definite or 
certain or ORCP 21 E motion to strike, make sure you comply with 
UTCR 5.020(2).   

III. ORCP 23 Motion to Amend and Relation Back  

A. ORCP 23A Amendment 
ORCP 23A provides that a “pleading may be amended by a party once as a 
matter of course at any time before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading is permitted, the party may so 
amend it at any time within 20 days after it is served”.  Otherwise, a party may 
amend a pleading only with written consent of the adverse party or court 
approval.   The court shall freely grant leave to amend “when justice so 
requires.” 

B. ORCP 23 B Amendment 
When issues not raised by the pleadings are nonetheless tried with the express or 
implied consent of the parties, the pleadings may be amended to conform to the 
proof. ORCP 23 B; see Agrons v. Strong, 250 Or App 641, 282 P3d 925(2012). 
If evidence is objected to at the trial on the ground that it is not within the issues 
made by the pleadings, the court may allow the pleadings to be amended when 
the presentation of the merits of the action will be subserved thereby and the 
objecting party fails to show prejudice.   

C. ORCP 23 C Relation Back 
When the need for amendment becomes apparent after the statute of limitations 
has run, consider the application of ORCP 23 C which provides: 

Relation back of amendments. Whenever the claim or defense 
asserted in the amended pleading arose out of the conduct, transaction, 
or occurrence set forth or attempted to be set forth in the original 
pleading, the amendment relates back to the date of the original 
pleading. An amendment changing the party against whom a claim is 
asserted relates back if the foregoing provision is satisfied and, within 
the period provided by law for commencing the action against the 
party to be brought in by amendment, such party (1) has received such 
notice of the institution of the action that the party will not be 
prejudiced in maintaining any defense on the merits, and (2) knew or 
should have known that, but for a mistake concerning the identity of 
the proper party, the action would have been brought against the party 
brought in by amendment. 
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New allegations or claims: An amendment adding a new claim or defense 
against the same party or parties will relate back to the date of original 
filing when it arises “out of the conduct, transaction or occurrence set forth 
or attempted to be set forth in the original pleading.” ORCP 23 C; See 
Concienne v. Asante, 273 Or App 331, 359 P3d 407 (2015) (permitting 
relation back where predicate facts, injury and damages are the same and 
defendant had adequate notice of claim) 

 
New parties: An amendment adding or substituting a party will be allowed 
to relate back to the date of original filing when the party to be added 
received actual notice of the action within the statute of limitations and 
knew or should have known, but for the mistake, it would have been named 
as a party to the action. ORCP 23 C; McLain v Maletis Beverage, 200 Or 
App 374, 115 P3d 938 (2005); see also Smith v. American Legion 
Post 83, 188 Or App 139, 71 P3d 136, rev den, 336 Or 60 (2003). This 
means actual notice within the statutory period, not including any extension 
for service under ORS 12.020. McLain v. Maletis Beverage, 200 Or App 
374, 377-81, 115 P3d 938 (2005) (Rule 23 C requires notice within the 
statutory period, not service); Richlick v. Relco Equipment, Inc., 120 Or 
App 81, 852 P2d 240, rev den, 317 Or 605 (1993) (court held the 
amendment did not relate back when party had no notice of the action 
within the period of limitations). 
 
Practice Tip:  A common issue arises when plaintiff realizes there was an 
error in naming the defendant and files an amended complaint to correct the 
error after the statute of limitations had expired.  Whether the amendment 
constitutes a “change in party” and therefore requires the defendant to receive 
notice within the statute of limitations depends on if the error is a “misnomer” 
or “misidentification.” A misnomer occurs when there is an “error in stating 
what the Defendant is called.” Worthington v. Estate of Davis, 250 Or App 
755, 760 (2012). A misidentification occurs when plaintiff makes “a mistake 
in choosing which person or entity to sue.” Id. at 760.  A misnomer triggers 
just the first sentence of ORCP 23 C and does not trigger the notice 
requirement. On the other hand, a misidentification constitutes a change in 
party and triggers the additional notice requirements for relation back as 
imposed in the second part of ORCP 23 C. Id. at 759. 
 

IV. Discovery Motions 

A. Motions to Compel – ORCP 46 
If the opposing party or a nonparty fails to respond to discovery requests or if the 
response is inadequate, the requesting party may file a motion to compel discovery 
pursuant to ORCP 46 A. The moving party must establish that the material sought is 
discoverable, e.g., that the material is not privileged or subject to an exception to the 
privilege claimed.  Kahn v. Pony Express Courier Corp.,173 Or App 127, 133 
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(2001).  The court may award reasonable expenses, including attorney fees, to the 
party that prevailed on bringing or opposing the motion.  ORCP 46 A(4).  
 
B. Discovery Sanctions- ORCP 46 B 
The trial court may impose a variety of sanctions for a party’s failure to obey an 
order to permit or provide discovery. ORCP 46 B(1)-(3), C, D. Sanctions for the 
failure must be just, but may include striking pleadings, limiting proof at trial, and 
dismissal. ORCP 46 B(2), 46 D. See Burdette v. Miller, 243 Or App 423, 431-32, 
259 P3d 976 (2011) (Court of Appeals held no abuse of discretion in striking 
defenses of defendant who failed repeatedly to appear for deposition or for sanction 
hearing). The party compelling compliance is also entitled to reasonable expenses, 
including attorney fees, unless the court finds that the opposing party’s failure to 
obey the order was substantially justified “or that other circumstances make an 
award of expenses unjust.” ORCP 46 D. 
 
C. Motion for Protective Order-ORCP 36 C 
A party opposing a request for discovery may (1) object to the discovery request or 
(2) move for a protective order under ORCP 36 C—an order “that justice requires to 
protect a party or person from annoyance, embarrassment, oppression, or undue 
burden or expense.” 

 
D. Practice Tip 
The parties must confer before filing any motions under ORCP 36-46.  These 
motions are disfavored by the court.  The moving party should make every attempt 
to resolve the issues and document in writing all of the efforts to resolve the dispute 
before filing the motion.   
 

V. Summary Judgment Motions 
 

A. Summary Judgment Standard 
A summary judgment motion is a dispositive motion designed to eliminate the 
opponent’s case or portions of the case without a trial. The motion is not 
designed to resolve factual disputes, but to determine whether there is any 
genuine issue of material fact to justify a trial. ORCP 47 C; Bonnett v. 
Division of State Lands, 151 Or App 143, 145-46 n 1, 949 P2d 735 (1997). 

 
The court reviews the facts and draws all reasonable inferences in favor of the 
nonmoving party. ORCP 47 C; Chapman v. Mayfield, 263 Or App 528, 530, 329 
P3d 12 (2014); see Perry v. Rein, 215 Or App 113, 168 P3d 1163 (2007) (record 
permitted competing inferences); West v. Allied Signal, Inc., 200 Or App 182, 
113 P3d 983 (2005). “Summary judgment is proper if the ‘pleadings, 
depositions, affidavits, declarations and admissions on file show that there is not 
genuine issue as to any material fact.’ ORCP 47 C.” Greer v. Ace Hardware 
Corp., 256 Or App 132, 134, 300 P3d 202 (2013); Hagler v. Coastal Farm 
Holdings, Inc., 354 Or 132, 140, 309 P3d 1073 (2013). 
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When the moving party does not have the burden of proof at trial, it may move 
for summary judgment without coming forward with evidence in support of its 
motion. Rather, the adverse party must produce admissible evidence on every 
issue raised in the motion as to which the adverse party would have the burden 
of persuasion at trial.   ORCP 47 C. Failure to do so entitles the moving party to 
summary judgment.   
 
A plaintiff seeking to recover on a claim, counterclaim, or cross-claim, or to obtain 
a declaratory judgment, may obtain summary judgment if it is established that 
“there is no genuine issue as to any material fact” necessary to prove a claim, that 
none of the affirmative defenses asserted by defendant raise a genuine issue of 
material fact, and that judgment should be entered in plaintiff’s favor under 
applicable law. ORCP 47 A; ORCP 47 C; see William C. Cornitius, Inc. v. 
Wheeler, 276 Or 747, 757, 556 P2d 666 (1976) (summary judgment was 
appropriate when, inter alia, “none of the affirmative defenses raised any triable 
issue”). 
 
A defendant may obtain summary judgment on a showing that “there is no 
genuine issue as to any material fact” necessary for the plaintiff’s claim and that 
defendant is entitled to a judgment based on the applicable law, or when one or 
more affirmative defenses are established in the same manner. ORCP 47 B; 
ORCP 47 C; King v. Warner Pac. Coll., 296 Or App 155, 172, 437 P3d 
1172 (2019). 
 
B. Responding to Summary Judgment Motions 
After the moving party has pointed out the lack of any genuine issue of material 
fact and that it is entitled to judgment as a matter of law, the adverse party must 
produce admissible evidence sufficient to meet a burden of production on any 
issue on which that party would bear the ultimate burden of persuasion at trial. 
ORCP 47 C. 

 
C. Type of Evidence Allowed in Summary Judgment 
Both the moving party and adverse party may only rely on admissible materials 
for purposes of summary judgment.  See ORCP 47 D; Deberry v. Summers, 255 
OR App 152, 166 n6 (2013).    Affidavits, declarations, depositions, responses 
to requests for admissions are typical materials used in summary judgment 
proceedings.  
 
An affidavit or declaration must be based on personal knowledge and must “set 
forth such facts as would be admissible in evidence, and shall show affirmatively 
that the affiant or declarant is competent to testify to the matters stated therein.” 
ORCP 47 D; Spectra Novae, Ltd. v. Waker Associates, Inc., 140 Or App 54, 58, 
914 P2d 693 (1996). The declarant satisfies the requirement for personal 
knowledge when the affidavit is read as a whole, and an objectively reasonable 
person would understand that the statements are made from the affiant's 
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personal knowledge and with competence. West v. Allied Signal, Inc., 200 Or App 
182, 113 P3d 983 (2005). 

 
If evidence presented in support or oppose summary judgment is inadmissible, 
the other party should seek to strike the evidence.  When evidentiary challenges 
are raised, the court will assess the admissibility of particular evidence. See Perman 
v. CH. Murphy/Clark-Ullman, Inc., 220 Or App 132, 138, 185 P3d 519 (2008) 
(analyzing admissibility of lay opinion under OEC 701). 
 
D. Motion to Strike 
A party must make evidentiary objections before the motion for summary 
judgment is decided. Otherwise, the evidence may be considered. Aylett v. 
Universal Frozen Foods Co., 124 Or App 146, 154, 861 P2d 375 (1993).  
Examples of objections include: 

 
Hearsay – Hearsay statements not falling within any exception to the 
hearsay rule are inadmissible and should not be considered.  
 
Opinions – “Opinions as to liability are legal conclusions and are not the 
proper subject of a witness’s testimony.” Olson v. Coats, 78 Or App 368, 
717 P2d 176 (1986). 
 
Legal conclusions – An affidavit that merely states legal conclusions is not 
sufficient to create a question of fact. Spectra Novae Ltd., 140 Or App 54, 
59, 914 P2d 693 (1996). 
 
Irrelevant averments – Affidavit statements that are irrelevant should play 
no part in the court’s consideration. 

 
E. Expert Declarations 
Expert testimony may be required on specific claims, such as claims for medical 
or other professional negligence. See e.g. Getchell v. Mansfield, 260 Or 174, 
179, 489 P2d 953 (1971) (expert testimony required to establish the standard of 
care in the community).  
 
When a party opposing summary judgment is required to provide the opinion of 
an expert to establish a genuine issue of material fact, ORCP 47 E permits the 
party’s attorney to submit an affidavit or declaration “stating that an unnamed 
qualified expert has been retained who is available and willing to testify to 
admissible facts or opinions creating a question of fact[.]” ORCP 47 E is 
designed to protect the expert’s identity and opinions from disclosure before 
trial. Stotler v. MTD Products, Inc., 149 Or App 405, 408, 943 P2d 220 (1997); 
Moore v. Kaiser Permanente, 91 Or App 262, 265, 754 P2d 615, rev den, 306 
Or 661 (1988). 
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An ORCP 47 E affidavit or declaration must be made in good faith and be based 
on admissible facts or opinions of a qualified expert. Two Two v. Fujitec Am., 
Inc., 355 Or 319, 328-29, 325 P3d 707 (2014) (if ORCP 47 E affidavit is filed 
in bad faith, offending party pays reasonable expenses incurred by other party 
as a result and may be subject to sanctions).  
 
The submission of an ORCP 47 E affidavit or declaration does not 
automatically create an issue of fact. VFS Financing, Inc., v. Shilo Management 
Corp., 277 Or App 698, 706, 372 P3d 582 (2016), rev den 360 Or 401 (2016).  It 
will create an issue of fact only when the expert testimony is “‘required’ to 
establish a genuine issue of material fact” and not otherwise. Id. 
 
F. Considerations When Moving for Summary Judgment 
Motions for summary judgment can be time consuming and expensive. Additional 
considerations before filing include: 

 
• The stage of discovery 
• Factual records 
• Strength of legal position and likelihood of success 
• Educating opponent 
• Targeting all or part of the case and impact on the balance 
• Timing
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LEARNING THE ROPES 

DOMESTIC RELATIONS 

Amanda C. Thorpe 
Cauble and Whittington, LLP 

1205 NW 25th 
Portland, OR 97210 

 

In preparing the materials for the course, I have chosen to emphasize the practical skills that I 
wish I had known early in practice as well as the ways in which Domestic Relations differs from 
other forms of civil litigation.  At the end of the materials you will find a list of supplemental 
materials that are useful to draw on for the rules and regulations, forms, and substantive legal 
issues.   

Domestic Relations is distinct in practice from other areas of Civil Litigation: 

 Often you have a designated family court in which the matters are heard. 
 Mandatory discovery statutes 
 Mandatory mediation in custody matters 
 Frequently used emergency and temporary remedies, including automatic statutory 

protections 
 Less “winner take all” than other areas of law 
 The cases are a “zero-sum game”- you are dividing what the parties already have- not 

adding to it, you are dividing time with children, which you cannot add to. 
 More frequent client contact and troubleshooting often due to the frequent and 

ongoing contact between the parties 
 Statutory priority of matters and expedited time frames in certain proceedings 
 Opportunities to offer “unbundled services” 
 Opportunity to help someone transition into a new stage in life 
 Rewarding opportunities to have a positive impact on families and for children 

PRACTICAL GUIDE TO DOMESTIC RELATIONS PRACTICE 

I. SCREENING POTENTIAL CLIENTS  
A. Who screens? Staff. Be wary of taking calls that may result in information being 

exchanged that creates a conflict you are not documenting in your conflicts 
system.  There is no “quick question.” The best staff to field incoming calls will 
be firm, organized and kind. 

B. Inquire as to: conflicts, practice area, venue/jurisdiction, time frame (deadline to 
respond, hearing dates and/or trial dates). 

C. Disclose: consultation fee, procedure, and request they bring information/ 
documents. 
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D. Practical considerations: time investment, ethics, calendaring (name, phone 
number, email address, issue), reminders. 

E. Look out for warning signs.  If you are working with experienced staff, trust them 
in the screening process. 

 
II. INITIAL CONSULTATION 

A. Formalities: Intake sheet, payment, conflict check, third parties. 
B. Read the room:  A potential client making small talk needs to be eased into the 

conversation.  Take the time to engage with the potential client briefly to make 
the client comfortable before broaching the subject of the meeting.  If a potential 
client appears eager to discuss issues, by leading with questions or talking about 
looking forward to the appointment, be responsive by moving right to the issues. 

C. Balance the story telling with the time at hand: It is important for the potential 
client to tell his story, to feel heard by you.  Potential clients will have different 
areas of emphasis, different points of origin, different details that they will want 
you to know.  You can always politely ask for them to clarify or elaborate, or you 
can politely redirect.  Allow the potential client to speak in a narrative format (not 
question and answer) if that is more comfortable and conversational.  Issue spot 
during the narrative and then ask your questions to get the details you will need to 
answer questions.  After the narrative, ask if the potential client has specific 
questions.  Often the potential client is looking for a general assessment, but will 
sometimes have specific areas or issues.  However, be mindful of the time.  You 
may need to redirect and move on to the specific questions.   

D. Feel free to ask the potential client if he/she is looking to hire an attorney or if 
he/she is just looking for information.  This is often apparent from the 
conversation, but it can help you shape the information you give.  Do not be 
discouraged when people only want information.  Even these consultations 
provide indispensable advice to people who really need it and helps grow your 
professional reputation. 

E.  SET EXPECTATIONS: You will never have a better chance to tell a client “no” 
than the initial consultation.  Set reasonable expectations of the process, expenses, 
time, and outcome of the proceeding. 

F. Don’t over extend yourself.  If you do not know the answer to an issue, look it up.  
If you can’t reasonably look it up in the time available, then consult a colleague or 
look the issue up after the appointment.  It is okay to not have a complete analysis 
of the matter during the consultation.  However, regularly committing to 
additional work can be difficult to manage.   

G. It’s okay to decline representation.  It may take some time to develop a comfort 
level with the emotionally charged and sometimes uncomfortable nature of 
domestic relations matters.  While I would urge you not to be too quick to judge a 
potential client, you should also trust your instincts.  You are not doing the client 
a good service by taking on a case that makes you uncomfortable or taking on a 
client with whom you will not have a good working relationship.   
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H. Discuss fees: present the client with a written fee agreement, set a retainer, be 
clear about the steps to retain you. 

I. Provide documents: keep copies of frequently used forms on hand: vital statistics 
forms, CIF forms, Uniform Support Declaration, Standard Parenting Plans. 

J. Send a non-engagement letter to everyone unless you were retained on the spot.  
Even a potential client who plans to come back should get a letter stating that you 
are not taking further action until the retainer (if any) is paid and the fee 
agreement is signed and returned. 
 

III. STARTING THE CASE 
A. Retainer and fee agreement: Make sure you have a signed fee agreement, the 

retainer, and provide the client a copy of the fee agreement. 
B. Deadlines: Deadline to respond, hearings, trial, response to request for production 

should be calendared. 
C. Documents: Ask for copies of any documents served upon the client and also pull 

documents from ecourt.  (Don’t overlook possible RFPs served with initial 
pleadings.) 

D. Calendar a deadline to draft initial documents, consider scheduling a signing to 
increase your accountability to your client; if responding send an ORCP 69 letter.  

E. Allot sufficient time for the client to review drafts before client signs.  Remind the 
client to review for accuracy (not just rubber stamp). 

F. Advise the client prior to filing of any orders that will go into place at the time of 
filing, such as the mutual asset restraining order. 

G. Consider any temporary motions that may be appropriate: temporary protective 
order of restraint, motion for temporary support, motion for exclusive use, motion 
for suit money. 

H. Calendar out deadlines from the date of filing- even for those tasks that do not 
have a hard deadline.  Service? Deadline for opposing party to respond?  Send 
RFP? File USD? 

I. Send an introductory letter to the client.  Advise the client of common issues, such 
as preferred communication, ways to reduce expenses, timeline, and what the 
client can expect.  Remind the client of anything that is required of the client, 
such as coparenting education class and mediation. 

J. Review the SLRs for the county in which you are litigating.  Many counties 
procedure on motion practice and deadlines varies significantly.  Review SLR 
Chapter 5 for Civil Cases and Chapter 8 for Domestic Relations proceedings. 
 

IV. DISCOVERY 
A. ORS 107.089 includes mandatory discovery provisions, but rarely are these relied 

upon.  Typically parties represented by counsel will exchange requests for 
production with a fairly standard set of roughly 25 requests in dissolution cases.   

B. Consider creating a template of requests for standard cases including custody 
cases and modifications. 
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C. Be mindful of ORCP 36 scope of discovery and ORCP 43 format when drafting 
requests and responding.   

D. Review any requests you receive for appropriate objections.   
E. Send the request for production you receive to your client with a detailed letter 

explaining how to produce documents to you.  Most clients are open to doing the 
legwork if it reduces their legal fees.  Encourage clients to produce documents to 
you with copies in lieu of originals if possible, and organized by response 
number.  Require clients to indicate whether documents exist (whether provided 
or not), do not exist, and/ or who has the documents if the client does not.  Be sure 
the client knows that if he can get the documents from the third party he is 
required to do so (bank statements, credit card statements, paystubs.)  Advise the 
client NOT to write notes to you on the documents.  Discovery, while routine to 
you, is not routine to the client and can feel burdensome, intrusive, and scary.  A 
little explanation goes a long way.  Set a deadline for the client to produce 
documents to you (sufficiently in advance of the deadline to respond).   

F. Provide discovery to others the way you would want it provided to you: 
organized.  Consider utilizing electronic copies as both your means of delivery 
and means of storage.   

G. Review the documents most carefully for records that are privileged or otherwise 
not required to be produced. Look for handwritten notes.  The notes may be 
standard (“paid on 5/25”) OR may be a note to you (“I paid her car payment”).  
Notes to you are privileged and should be redacted. 

H. Consider other means of discovery: request for admissions, subpoenas to third 
parties, depositions. 
 

V. EXPERTS 
A. If experts may be needed in the case, discuss the possibility with your client early 

including the financial and time constraints. 
B. Common experts will include custody and parenting time evaluators, real estate 

appraisers, business appraisers, forensic accountants, and personal property 
appraisers.  Familiarize yourself with the rates and services available so you can 
spot appropriate cases and provided needed estimates. 

C. If you want to retain an expert, communicate with the expert about fees, 
documents needed and time needed to complete the services. 

D. Seek a court order or stipulation as may be appropriate. 
E. Consider the issue of privilege when hiring experts. 

   
VI. SETTLEMENT 

A. Most cases will settle without trial.  Providing an honest assessment of strengths 
and weaknesses and potential outcomes throughout the case will aid in resolution. 

B. Your assessment of the financial issues will be advanced by securing a USD and 
other documentation from your client early in the case. 
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C. Consider keeping a running asset spreadsheet as the case develops including a 
notation of the date and source of any figures used on your asset spreadsheet.  It 
will allow you to assess the financial considerations as the case develops and 
consolidate information into an easy reference point. 

D. Be mindful of the level of communication your client needs.  Most discussions of 
the terms of settlement should be made by phone, by video conference, or in 
person.  They are huge decisions for the client and require a significant exchange 
of information.   

E. Encourage clients to be mindful of additional considerations including time, 
stress, conflict, and the opportunity for more creative solutions than if the case 
proceeds to trial. 

F. Remind clients that parties are more likely to comply with a court order that is 
stipulated than one determined by the court alone. 

G. Encourage clients to follow the 3-3-3 rule: how will you feel about this in 3 days? 
3 months? 3 years?   

H. When drafting an offer, be thorough and be sure to include whether or not 
attorney fees will be included.  Review the pleadings and communications to be 
sure you are not missing any issues. 

I. When drafting an offer, consider your audience (pro se, counsel, personality) and 
draft accordingly. 

J. If an agreement is reached just before trial (which often happens) put it on the 
record if a written stipulation cannot be prepare and signed before the trial date. 
 

VII. TRIAL AND HEARINGS: 
A. Work with opposing counsel/ opposing party to narrow the issues and articulate 

those remaining issues and any stipulations clearly for the bench. 
B. Schedule a hearing prep appointment with the client sufficiently in advance that 

you can spot any holes in the documents you will present and in time to line up 
additional witnesses as necessary. 

C. Subpoena your witnesses even if they have agreed to appear voluntarily. 
D. Screen your witnesses carefully.  Ask the questions you want to know as well as 

the ones you anticipate the other party will inquire.  Sometimes a witness cuts 
both ways.  Also assess whether the witness is capable of giving answers to 
difficult questions at trial.  Often your witnesses will be, or at one time were, 
close to both parties.  Make sure they are prepared to give the testimony even 
when confronted with the other party in court.   

E. Be mindful of deadline to submit trial documents and other required forms. 
F. Calendar important deadlines backwards from trial to allot yourself enough time. 
G. Organize and clearly mark your exhibits and review them with your client in 

advance. 
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VIII. PREPARING THE JUDGMENT
A. Promptly and carefully draft the judgment.  Carefully review the terms of

settlement or the court’s decision to be sure that you have included all of the
issues.

B. Allow sufficient time for your client to review the judgment for accuracy.
C. Be mindful to include the proper information on real property and vehicles if you

intend for the judgment to be self-executing.
D. Draft in language that is clear and precise.
E. Double check that you have attached all exhibits and in the proper order.
F. Include all language required by statute (such as required child support language.)
G. Be open to request for revision when the revisions are for clarity and still

consistent with the court’s order or stipulation.

IX. CONCLUDING THE REPRESENTATION
A. Provide client with a copy of the entered judgment along with a letter of

explanation of any additional steps the client needs to take such as hiring an
attorney to complete a QDRO or establishing a collection with Division of Child
Support.

B. Withdraw from the case.
C. Send a closing letter.

ADDITIONAL RESOURCES 

PLF Practice Aids and Forms: https://osbplf.org/practice-management/forms.html 

Oregon State Bar BarBooks Family Law (2021 ed.): 
https://www.osbar.org/secured/barbooksapp/#/book?bid=329 

Oregon Judicial Department Forms: https://www.courts.oregon.gov/forms/Pages/default.aspx 

DOJ Division of Child Support Tools for Professionals (child support calculator, rules, etc.): 

https://www.doj.state.or.us/child-support/for-professionals/tools-for-professionals/ 

Oregon Judicial Department UTCRs, SLRs, and forms: 

https://www.courts.oregon.gov/programs/utcr/Pages/default.aspx#:~:text=Supplementary%20Lo
cal%20Court%20Rules%20%28SLR%29%20The%20SLR%20are,Oregon%20Rules%20of%20
Civil%20Procedure%2C%20and%20state%20law. 

Oregon Revised Statutes (see especially chapters 25, 33, 107, and 109): 

https://www.oregonlegislature.gov/bills_laws/Pages/ORS.aspx 

I strongly recommend the OSB CLE Course: Handling Domestic Relations Cases as a primer on 
Domestic Relations and an excellent resource of forms and how tos.   

https://ebiz.osbar.org/ebusiness/ProductCatalog/Product.aspx?ID=1702 
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LEARNING THE ROPES
DOMESTIC RELATIONS

A HORSE OF 
A DIFFERENT 
COLOR
Family law differs from 
many other forms of civil 
litigation:

- Highly emotionally 
charged and sensitive 
topics

- Statutory priority and 
expedited timeframes

- Mandatory discovery

- Mandatory mediation

- Quick motion practice

- High client contact 
and trouble shooting 

- “Zero-sum game”

- Unbundled services
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“Typical Day” 
of a Domestic 
Relations 
Attorney

• Review daily calendar of appointments, schedule and deadlines

• Check and respond to emails regarding developments in cases

• Meet with potential clients on new matters (route file to staff)

• Check and respond to emails regarding developments in cases

• Review and revise drafts of initial pleadings or motion practice

• Check and respond to emails

• Follow up with clients on status of drafts, offers, and other 
correspondence

• Confer with client about an offer, hearing prep or trial prep

• Check and respond to emails

• Draft Judgment or review judgment following decision or settlement/ 
or prepare documents for upcoming trial/ hearing

• Follow up with staff regarding to do list, calendar and client contact

“Hand Holding”
Yes, Domestic Relations sometimes gets 
a reputation for being a field requiring 
extensive “hand holding”.  However, it 
is really just a matter of communication 
and follow up.  With a skilled staff, the 
client is able to communicate well with 
the office and stay informed, reducing 
the client’s anxiety.  Developing a 
good working relationship with the 
client, including setting appropriate 
boundaries, makes the case 
manageable and mutually beneficial.  
You do not want to be out of the loop 
and neither do they.  
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C

SCREENING
Your time is precious.  Protect it with effective 

screening and intake processes. Proper 
procedure save your time and heads off 

ethical issues. If there is an issue, don’t set an 
appointment.  Doing so only wastes the time of 

the potential client and risks delaying or 
harming their proceedings.

CONSULTATIONS
• Sit in on consults with other 
attorneys to observe different styles.

• Be prepared, organized and 
professional.

• It is an exchange of information-
not a sales pitch.

• Find the style that works for you.

5
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Yay! They 
hired you! 
Now what? 
Take care of 
business
Get organized
Set Deadlines
Be thorough
Research
Communicate

DISCOVERY
ORGANIZATION IS KEY

Assign tasks to staff
• Documents from Client
• Title Requests
• Mandatory Discovery
• Requests for Production
• Requests for Admission
• Subpoenas
• Depositions
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C
EXPERTS

KNOW WHEN TO USE THEM 
AND HOW BEST TO UTILIZE 

THEM

SETTLING THE 
CASE

It’s your job but it’s the 
client’s life. The ability 
to resolve a case is a 
mix of having set 
reasonable 
expectations, strong 
client rapport and 
case preparedness. 
Fully advise on 
possible outcomes 
and leave room for 
negotiations. Prepare 
offers strategically and 
have the client 
approve all offers.
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APPEARING IN 
COURT

• Prepare effectively

• Be organized

• Be courteous

• Give your client pen and paper

• Be mindful you are being recorded

• Focus on the issues

• Keep your client focused and (if possible) 
comfortable

• Raise objections thoughtfully

Drafting a 
Judgment
• Time to bring it all home!

• Be thorough and specific

• Review pleadings and memos to be sure you 
didn’t miss anything.

• If stipulated work from the writing that forms the 
agreement.

• If working from a decision letter follow the 
language wherever possible.

• Be mindful that findings are included but if 
possible not inflammatory.

• Have the client review and also get another set 
of eyes on it.

• Don’t neglect necessary exhibits.
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Wrap it up
• Prepare any supplemental documents needed such 
as deeds (if any).
• Refer on for division of assets such as preparation of 
QDRO.
• Check to see if client has questions or needs 
assistance with finalizing exchanges of personal 
property, etc. (This is mostly needed in high conflict 
cases.)
• Provide client with information about setting up child 
support collection.
• Send a closing letter outlining any remaining steps 
and advising regarding file storage.
• Refund retainer or follow up on balances due
• Withdraw 

7-13



CHAPTER 9 

BUSINESS LAW/ BUSINESS 

TRANSACTIONS  

W. Todd Cleek
Cleek Law Office LLC 

Anne E. Koch 
Wyse Kadish LLP 



Learning the Ropes 
Business Transactions 

November 8, 2022 
Anne E. Koch and W. Todd Cleek 

1. Introduction

2. What do Business Lawyers Do?

a. General Description – 30,000-foot view
• Entity selection and formation
• Real estate development (purchase and sale)
• Financing – equity and debt
• Mergers & acquisitions
• Employment advice
• Compensation and benefits
• Securities
• Intellectual property
• Regulatory compliance
• Contract review

Vendor agreements
Service agreements
Goods agreements

• Succession planning
• Buying and selling of business assets
• Licensing and other regulatory advice
• Tax
• Secured transactions

b. Specific Examples
• Mergers and Acquisitions
• Representing Small Businesses

3. Day in the Life

a. Negotiating and advising through emails, meetings, conference calls etc
b. Document drafting and review

• Nondisclosure agreements
• Term Sheets/Letters of Intent
• Purchase and Sale Agreements

Real Estate
Asset purchases
Equity purchases
Goods and services
Other

• Leases
Real Estate
Equipment

• Licensing and other regulatory documents
• Entity Documentation

Operating Agreements and other formation documents
Consent Resolutions

• Loan Documents
Promissory notes
Loan agreements
Trust deeds

9-1



• Guaranties 
• Collateral assignments 
• Construction contracts 
• Other Real Estate-related agreements 

 Easement and licenses 
 Environmental indemnities 

c. Lawyer to counselor/strategic advisor 
 

Speakers will take questions at the end of this segment. 
 
4. Characteristics of a Successful Business Attorney  

a. Problem solver/strategic thinker and advisor 
b. Pragmatic – focused on practical solutions 
c. Skilled at listening to the client to determine what they really are trying to accomplish, 

want, and need. 
d. Organized 
e. Able to analyze risks and articulate them in a way clients can understand 
f. Negotiator  
g. Emotionally intelligent/People skills – ability to relate well with clients and also be able 

to evaluate what risks your clients present 
h. Initiator/planner/self-motivated and able to pace yourself 
i. Attention to detail 
j. Passion/“Fire in the belly” 
k. What personal characteristics does transaction work draw on for Laura and Todd 

5. Advantages of Practicing as a Business Attorney 
a. Common goal 
b. Collaborative 
c. Long-term relationships with clients 
d. Helping clients with an opportunity they want 
e. Allows for efficiencies 
f. Schedule can be flexible 

6. Disadvantages of Practicing as a Business Attorney 
a. Risks can be difficult to quantify and analyze 
b. Urgency - this varies depending on the deal and client 
c. Predictability can vary widely 

 
Speakers will take questions at the end of this segment.   
 
7. Business Development and other Practice Tips 

a. Finding and Developing Clients 
• Where to go and who to network with – industry groups; other professionals 
• How to reach people in a way that encourages them to hire you as their lawyer 
• Presenting yourself in a way that makes your strength and interests clear 

b. Know your own limits - associate other lawyers as co-counsel/get help; establish a 
network of professionals in various fields; learn what cases to reject 

c. Know your client base and where your money is coming from; have a sufficiently diverse 
base for law practice sustainability 

d. Find mentors 
e. Attend substantive CLEs 
 

Speakers will take questions at the end of this segment. 
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8. Resources and Practice Tools: 
a. Free resources 

• Bar Books 
• FastCase 
• PLF forms  
• Law libraries 

b. Other resources 
• Practical Law (affiliated with Westlaw)  
• Onecle 
• Friedman on Leases 
• RealDealDocs.com 
• American Arbitration Association forms 
• JAMS Mediation, Arbitration, ADR services and forms 
• National Venture Capital Association (NVCA) forms 
• Building Owners and Managers Association (BOMA) forms 
• Lexis Nexis Forms and Templates 
• Nolo.com 
• Podcasts in your industry of interest; podcasts on practice management 
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PLF LEARNING THE ROPES CLE  
November 8, 2022 

Anne E. Koch 

 
I. Agreements to Become Familiar With: 

 Operating Agreement 
 Shareholders Agreement 
 Stock Purchase Agreement 
 Asset Purchase Agreement 
 Security Agreement 
 Independent Contractors Agreement 
 Master Services Agreement (MSA) 
 Non-Disclosure or Confidentiality Agreement 
 Employment Agreement 
 Commercial Lease 
 Loan Agreements & Promissory Notes 
 Real Property Purchase & Sale Agreement 

 
II. Some Basics to Know: 

 Forming new entities 
 Taxation of entities 
 Buy-Sell provisions in Operating Agreements & Shareholders Agreements 
 Commercial lease review 
 Intellectual property basics: trademarks and copyrights 
 Difference between a stock sale and an asset sale 
 Difference between non-compete and non-solicitation provisions 
 Ethical requirements of representing business entities 

 
III. General Tips / Miscellaneous Thoughts: 

 Get to know CPAs.  Talk with the client’s CPA during a transaction.  Don’t be afraid to ask them 
questions.  Unless you have an LLM or a tax background, you don’t need to advise on 
complicated partnership tax concepts (for example).  With that said, in addition to 
understanding how the different entities are taxed, know specific forms, filing deadlines, and 
other practical advice (on the federal, state, and county level).  This will be helpful for you too if 
you ever open your own practice. 

 Be helpful.  You’ll need to provide a lot of practical advice and there is value for the client in 
this.  Many questions won’t be legal questions.  Understand what you can/can’t answer.  Be 
prepared to answer basic questions about how to file a form (for example).  Keep track (or ask 
your legal assistant to) of deadlines for clients. 

 Draft agreements that clients can read, understand and use. 
 Don’t worry about sounding like a lawyer.  Sometimes it’s better to explain things in layperson 

terms so a client can understand.  Most business clients want to work with someone who is 
approachable. 

 Start a documents roster so you can keep track of what you’ve already drafted and can use 
these agreements going forward. 

 Start a mentor / attorney resources roster.  Establish relationships with specialty attorneys you 
can turn to when an issue is outside of your comfort zone. 

 Be an active listener.  
 Always be responsive, but also establish boundaries with clients. 
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NEGOTIATION STRATEGIES  

By Jane Clark

Timing of Negotiations

There is no right or wrong time to negotiate. Much will depend on the nature, strengths 
and weaknesses of the case, the attitudes of the parties and or/insurance adjusters and the 
preferences and personalities of the attorneys. One thing is sure however - there will
never be a settlement without at least some disclosure and exchange of information.
Cases can potentially settle at any time in the litigation or pre litigation process. The
advantages and disadvantages of settling at different points in the life of a case are set out 
below.

Pre litigation settlements

Cases will only likely settle pre litigation where the plaintiff has a strong case on 
liability, can demonstrate this and the defendant is motivated to avoid a lawsuit.
Oftentimes plaintiff’s counsel will send a Demand Letter before filing a lawsuit offering
the defense an opportunity to evaluate the case and make an offer. In order to evaluate
the case, the defense will need information about the plaintiff’s case and usually details
of the supporting evidence. One disincentive to early settlement is that often, plaintiff’s
counsel will not have all this evidential information without formal discovery in the case.
However, if it appears relatively straightforward in terms of liability e.g. a rear end
collision with a police report available, and plaintiff can provide documentation e.g.
through medical and employment records of the injuries sustained, the economic loss 
claims and the current status re both, it should not be too difficult to prepare a formal and
detailed demand letter. In clear cut cases of liability, car accident cases are one of the 
more likely types of cases where pre suit settlement is possible and this often does occur. 
Oftentimes however, pre suit offers are so low, it is necessary to file the case to
pressurize the defense into increasing the offer. Many times these cases will proceed to a 
trial on damages only, unless information has come to light during discovery that causes
either or both parties to change their view of the case.

If however you have a strong case there are clearly advantages to settling pre litigation - 
the most significant of which is the saving in time and money of having to litigate and
possibly try the case. In cases where the expenses will be significant, e.g. medical
malpractice cases or other complex cases involving costly experts and requiring more
extensive discovery, the cost of litigating can be substantial.

With saving in cost and time being the primary advantage of early settlement, what are
the disadvantages? Often in a case, discovery is needed to fully evaluate the strengths and
weaknesses and only limited information may be available before litigation - in
particular the testimony of opposing witnesses. Sometimes the plaintiff feels strongly that
he or  she wants their day in court - and this desire may change only after they have been
through deposition with a fast approaching trial date and a sense of the risk of loss.
Without knowledge of the opposition’s case, the attorneys will likely have a one sided 
and maybe unrealistic view of the case, making it more difficult to settle due to
unrealistic expectations.
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Another disincentive to settle is a fear of “showing your hand” to your opponent. 
Oftentimes to obtain a settlement, the defense will need information. Oftentimes the
information you have may not be discoverable in litigation before trial e.g. the opinion of 
a supportive expert. Some attorneys worry that if they reveal key information about their
case too early, their opponent will use it against them and they will lose the element of
surprise. This is particularly so in states such as OR where there is generally not 
disclosure of experts. If however you are litigating in Washington, federal courts or a
state where there is disclosure of experts, you will have to assess whether tactically it is
to your client’s advantage or disadvantage to reveal information such as expert opinions 
too early in the case.

In a clear cut case of liability and damages, early settlement should at least be considered. 
Whether you achieve a settlement at this stage will depend on the nature and value of the 
case and the personalities of the parties and attorneys involved. Often you will work with
the same opposing attorneys and oftentimes the same insurance adjusters on multiple
cases. If you are viewed by your opponent as being reasonable and fair with integrity,
and if your credibility is maintained, the likelihood of early settlements will increase.

Settlement during the course of the case

Of course, settlement can occur at any point during the progression of a case. Oftentimes,
as discussed above, the parties simply need information that can be obtained from the 
discovery process to allow them to evaluate the strengths, weaknesses and potential value 
of the case. Litigation can be a costly business and you should bear this in mind when 
you develop your discovery and settlement strategies. It can be tempting  to take the 
deposition of everybody even remotely involved in the case and hire multiple experts to
testify. This is entirely appropriate and reasonable if the case so justifies You should 
always bear in mind the potential value of the case when considering what costs should 
be incurred and be strategic about the timing of discovery. Are you positioning a case for
trial or settlement? How you proceed with discovery and even the questions you ask
during the discovery process may be influenced by this decision. For example, if you
know the case is unlikely to settle, you may want to save those “killer” cross examination
questions for trial and not alert or rehearse the witness during the deposition process.

After a case has been filed, give early thought to what discovery is required to give both 
parties the information they need to at least consider settlement. Identify the key 
witnesses that need to be deposed and the key documents that need to be obtained and
reviewed through discovery to allow that evaluation to occur. After that “key discovery 
stage” has been concluded, evaluate the case and explore the possibility of a settlement.
If attempts are made at settlement and fail, you know that you are in “trial mode” and can
prepare the rest of the case accordingly.

When to consider making a demand or offer

Consider doing so when your case it at its strongest and before the weaknesses in your
case become apparent during the discovery process. If you have a particularly good
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witness or a document that strongly supports your case, following disclosure of that
document or deposition of that witness may be a good time to consider trying to engage
in settlement negotiations. Similarly if you know you have a witness about to be deposed 
who will harm your case consider trying to settle before that deposition takes place.

Settlement negotiations will often start after the parties have completed the discovery 
stage of the case and before trial preparation starts. If you have not already considered 
settlement or started negotiations by this point in the case, you should consider doing so
before you spend the hours needed to prepare for trial.

Settlement before or during trial

Some cases are settled at the door of the courtroom or even during trial. There are many
reasons for this. Oftentimes discovery is not completed until shortly before trial and
parties therefore do not have the information they need prior to this to engage in
meaningful negotiations. In other cases, attorneys for the parties are not fully engaged
and realistically evaluating the strengths and weaknesses of the case until they start to
prepare it for trial. In other cases, the procedures of the insurer may delay settlement until
close to the trial date.

Of course settlement can and often does occur during trial as counsel continue to assess
the strengths and weaknesses of each side of the case as the trial progresses. Cases even
settle while the jury if out - a time when parties and their attorneys become anxious and
may second guess their earlier evaluation of the case. Even after a verdict and pending 
appeal cases may settle. Better the certainty of a settlement than the uncertainty and
possibility of an adverse ruing on appeal and possible retrial.

Negotiation tips and tactics

Credibility and Integrity

The first rule in negotiation is maintain your credibility and integrity. Aa soon as you
lose your credibility you lose your ability to negotiate effectively from a position of 
strength. Therefore throughout the case and even before you reach the point of starting
negotiations, do not make promises or threats you cannot follow through on. Of course it
can and does sometimes happen that witnesses do not testify as you expect them to testify
and the face of your case can change during the litigation process. However, if you make
representations to  your opponent that you cannot fulfil they will not trust you in
negotiations and any information you communicate as part of the negotiation process will
be regarded with suspicion. This makes it very difficult to argue a strong case and
maximize your client’s position in settlement negotiations. Cases are far more likely to
settle when the opposing attorneys trust and respect each other and are willing to listen to
each other’s positions.

Listen and advocate

The key to successful negotiations is listening and advocating. You must listen to what 
your opponent is saying about his case, evaluate that information and then advocate your
client’s position. Your opposing attorney may give you information during settlement
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negotiations that could impact your view of the case and its settlement value. Therefore
hear what he is saying and acknowledge that you have done so. If your opponent believes
that you have heard and understood his position and you have maintained your credibility
during the case in terms of exchange of information and representations of facts and
evidence, he is more likely to listen to and understand your position when you advocate
for your client. The more credible you have been during the case, the more credible will
be your arguments supporting your offer or demand.

You must also be prepared to advocate your client’s position - in much the same way as
you would do during a closing argument. If you represent a plaintiff and want the 
defendants to increase their offer, you have to be able to explain and justify why you
believe the case has a higher value with reference to the facts and the evidence.

Sometimes attorneys are unprepared for settlement negotiations. If you are not prepared, 
do not be afraid to delay discussions until you are. If for example you get a call out of 
the blue one day from your opposing counsel wanting to discuss settlement and making a 
demand or an offer and asking for your  evaluation of the case and reaction to the offer,
do not be afraid to put off such a discussion until you have had time to formulate a
response. Of course, you generally cannot respond to any demand immediately without 
consulting with your client (unless you already have authority to settle up to a certain
amount). However, without giving the matter some thought, you likely will not do your
case justice. Before calling your opponent back, consider making a list of all the points 
you want to make regarding your case and your response to the points he made to ensure 
that you do not forget anything.

When making your counter demand or offer - be prepared to justify your response by
reference to your evaluation of the strengths and weaknesses of the case.

Disclosure of authority

The defense will typically have a limit of authority placed on the case by the insurer.
Oftentimes the insurer will give the attorney authority to negotiate a settlement up to a 
certain amount. Sometimes additional funds are available in addition to that authority or 
the adjuster may need to seek an increase in the authority. If you are defense counsel and
are asked the limit of your authority -how do you respond? Oftentimes you will not want
to give this away early in the settlement negotiations. Just because you have authority up 
to a certain amount does not mean that you have to offer the complete amount of your
authority. However, you cannot lie to your opponent and advise that you have authority 
less than you do - this would be wrong ethically and goes to the issue of credibility
discussed earlier. Be prepared for this question and know how you will respond. An 
answer such as “I am not at liberty to disclose that at this time” or “ that  information is
confidential at this stage of the negotiation” will usually suffice. Your opponent cannot 
force you to disclose your authority.

“Bottom line’ representations

Attorneys commonly represent an amount as being the “bottom line”  and then go beyond
the bottom line. Sometimes this is not unreasonable. Bottom lines can of course change
as the litigation proceeds and information comes to light that changes the evaluation of
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the case. Sometimes a client will refuse to go beyond a certain figure and represent that
as the bottom line but change their mind after further consideration.

Again - from a credibility perspective, be wary of consistently going beyond your bottom 
line - if you do this you will lose credibility in future negotiations. Your opponent may 
well say “Oh Jo always says $100,000 is his bottom line but always end up settling for
50% of that”. If you do so, and on the day you have that case where $1000,00 really is
your bottom line, you may be unable to settle it!

Initial demands and offers - how to position them

Most cases have a settlement range. That is a figure within a range that the defense will
be prepared to pay and the plaintiff will be prepared to accept to avoid the risk of trial. If
the case has such a range, the case will likely settle within it irrespective of the opening 
demand and offer amount. However, how long it takes to reach that figure in settlement
negotiations and how much credibility the attorneys maintain during the process will
depend on the amounts of the opening demand  and offer.

As a general rule, if the opening demand is excessively high the opening offer will be
unreasonably low. That is because the defense will want to leave sufficient room to 
increase offers during the negotiation process but still ending up in the settlement range.
For example, if the settlement range on a case is $50-$60,000, parties will likely reach
that range much more quickly if the opening demands and offers are realistic and closer
to that range.

However, the risk of making a demand close to that range - particularly if you have not 
worked previously with your opposing counsel, is that your opponent will believe that as
you have made a demand of $80,000, you probably value it at around $20,000. It is only 
with experience and ongoing relationships with your opponent can you reach a point 
where you have sufficient credibility to be able to make a demand close to the settlement
range and know that it will settle within this range, as your opponent knows from
experience that you are credible and realistic in your negotiations. Until you reach that
type of relationship, make initial demands sufficiently high to give yourself plenty of 
room for negotiation but not so high that the defense is not even willing to engage in
discussions believing there is no possibility of settlement. You also lose credibility if you
demand $500,000 and ultimately settle the case for $30,000.

On the defense side - the same rules generally apply. As the defense holds the purse 
strings, their position it a little easier. When you are at your authority and there is no 
more money, the plaintiff must then take it or leave it. If that take it or leave it offer is in
the settlement range the case will likely settle. If however your opening offer is
unreasonably low plaintiff may be reluctant to engage in negotiations and simply prefer
to take his chances and spend his time preparing for trial.

Direct Negotiation or Mediation?

There are advantages and disadvantages to direct negotiation versus mediation. One 
advantage is that it is cheaper - you avoid the mediator’s fee, which is more of a factor in
smaller value case. Oftentimes, defense counsel will put the authority out there on the
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table and it will be a take it or leave it situation with mediation unlikely to be effective in
changing what the insurer will pay. There are cases however where mediation is justified
both in terms of the value of the case and efficiency of the process. Oftentimes during 
direct negotiation, parties will go back and forth over a number of weeks, sometimes
even months. That whole process can take place with a mediator over the course of a few
hours.

Another advantage of mediation is that many mediators are “evaluative” mediators. This 
means that they evaluate the case and give feedback to the parties during the course of 
the mediation process. Oftentimes, having a neutral party with experience in the relevant
legal field mediate and evaluate the case can help to change the positions of the parties
and reach a faster settlement. This is particularly so where the parties and/or the attorneys
perhaps have an unrealistic view of the case in terms of its strengths or valuation. A 
mediator who has experience in handling personal injury cases either as an attorney or 
judge, may be useful in helping to educate a plaintiff who has unrealistic expectations 
regarding the value of the case and what they will likely recover at trial. The same may
be true of an insurance adjuster who is taking an unrealistic position and failing to 
understand the issues in the case.

The parties must agree on the identity of the mediator and the personality of the mediator
will often be a factor in the selection process. Some mediators are very “let’s get down to 
it and move this forward”, others like to talk about other cases and their other
experiences and others are willing to listen. Many good mediators will do some or all of
these things depending on the case. If however you have a case where you represent a 
plaintiff who really wants to tell her story and you know a particular mediator wants to
get down to business- that person may not be the best mediator in the case. The case is
more likely to settle if the parties trust the mediator and feel that their side of the case has
been heard and communicated by the mediator to the other side.

Typically the cost of mediation is split between the parties - although sometimes one 
party is willing to pay the cost. Sharing the cost typically engages both parties in the 
process - rather than just coming along for the ride because the other side is paying with
no real willingness to settle the case.

Preparing your clients for settlement negotiations.

Preparing Plaintiffs

Preparing your client for settlement negotiations can be a challenging process, 
particularly when representing plaintiffs. On the one hand you want to maintain your role
as being a strong advocate for and believing in the case. On the other hand you need to be 
realistic with your client regarding what the likely outcome is of the trial and what lies in
store if the case does not settle. One thing that is certain is that the outcome of a trial is
uncertain. Clients need to understand this and all you can do is give them your considered
opinion as to the likely range of outcomes if the case does not resolve. It is then for the 
client to decide whether they want to “roll the dice”.

Attorneys often have problems with clients who have unrealistic expectation with regard
to outcome. Some clients simply do not want to accept or acknowledge that they may get
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less than $200,000 on a whiplash case or that the failed root canal and need for 4 other 
procedures is not worth $500,000 because they could not eat for three months. All you
can do is to educate and advise your client as to likely value with a plaintiff verdict at
trial and represent the percentage risk of a loss at trial with no recovery, explaining that 
this has to be factored into the settlement process.

It is a useful tool, before discussing settlement with your client to have formed an
opinion as to the likely verdict range in the event of a plaintiff verdict with an evaluation 
of the percentage likelihood of prevailing at trial. As a starting point, if it is a case with a
likely value of $40-$50,000 with a 50/50 change of prevailing at trial, you may represent
a reasonable settlement range to be $20-$25,000. Be prepared to discuss your rationale 
with your client.

Having discussed the acceptable settlement range, you should then discuss with your
client, what demand you should make to allow sufficient room to negotiate down to your
range. Oftentimes, this will depend on the nature and value of the case and the nature of 
your relationship and prior dealings with opposing counsel.

If you have not agreed the settlement range with your client before making a demand and
explained to them the reason for making a demand higher than the settlement range you
run the risk of having a client who is upset with you for having “sold them short” in
settlement. You want to avoid a situation where, having achieved what you consider to be 
a great settlement for your client, they are unhappy because “you told the defense in the
demand that my case was worth $100,000 so why did we end up settling for $50,000?”.
This can be avoided if you communicate your reasoning to the client ahead of time.

In situations where your valuation of the case is different to that of your client and you
consider your client to have unrealistic expectations, you may want to consider brining in
a mediator whose role in part will be to educate your client. An attorney with a lot of
experience in the relevant field of law involved in the case or a retired judge will make
excellent mediators in this kind of situation.

When you get into the negotiation process - whether it be direct negotiation or mediation
- warn your client to expect low offers at the beginning and not to be offended. I will
never let my client walk out of a mediation until at least 4 or 5 exchanges have taken
place. Early on in the negotiations the parties are testing the waters and to disengage
from the process at this stage is not to be recommended. Tell your client “you will likely
be offended by the first offer”. That way when they are offended they are expecting it
and are not so offended by it.

Preparing Defendants and Insurers

Where there is insurance available, the defendant is often not involved or engaged in the 
negotiation process. Remember however that the defendant is still your client and entitled
to be involved and consulted if they so wish. In some case e.g. medical malpractice cases,
the defendant will have a say in whether the case settles and therefore should be involved
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in the process. Of course, in cases where the restitution sought is something other than
monetary compensation e.g. reinstatement in an employment case, the defendant will be
very actively involved in the process as will the parties in a divorce case.

The primary rule again is to ensure that your client is educated as to what to expect, the 
possible outcomes at trial and the percentage chance of a favorable verdict at trial. If you
are dealing primarily with an insurance company - ensure that you have followed all their
procedures and provided to them the information and documentation they need to come
up with appropriate authority. If you fail to provide key information and authority is
granted not having taken that information into account, the case may not settle and the 
client and insurer may be compromised at trial.

If you are engaged in direct negotiations, consider asking the insurer to give you
authority up to a certain amount so you do not have to go back to them with each offer.
Whether the adjuster will do this will depend on the nature and size of the case and your
previous dealings and relationship with them. Some adjusters want to take more control 
over the negotiations than others. Some may even prefer to do the negotiation direct with
plaintiff’s counsel. If the case proceeds to mediation, it is preferable that the adjuster or 
person with authority is present. If they are only available by phone-they are not getting
the benefit of the communication of information that may impact how they view and
evaluate the case.

Conclusion

Negotiation is a skill that comes with practice. Do not be afraid of it. Remember the basic
rules:

1. Be prepared;
2. Have integrity and credibility
3. Listen to your opponent
4. Advocate for your client
5. Be realistic
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